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Abstract

The challenge that delegated legislation poses to parliamentary sovereignty and associated supremacy
in the UK is purportedly addressed through what we term the ‘constitutional bargain of delegated law-
making’. This has three elements: the proper limitation of delegation by Parliament through well-designed
parent legislation; the exercise of self-restraint by the Executive in the use of delegated authority; and
the enablement of meaningful scrutiny by Parliament. As a paradigm situation in which delegated law-
making might be said to be necessary, the first year of the Covid-19 pandemic is an apposite context
in which to assess the robustness of that bargain. Our analysis uses a sample of Westminster-generated
pandemic-related secondary instruments as a peephole into the broader dynamics of this constitutional
bargain and further reveals its significant frailties; frailties that are exposed, but not created, by the
pandemic.

Keywords: constitutional law; emergency law-making; executive; delegated legislation; separation of powers; parliamentary
sovereignty

Introduction

Delegated legislation has caused constitutional anxiety for decades. Even while conceding its indis-
pensability to effective governance,' particularly in situations requiring rapid or highly technical
responses, scholars, parliamentarians, and courts have long accepted that delegated legislation is a
deviation from the alleged paradigm mode of law-making in parliamentary democracies: primary
legislation.” In the United Kingdom (UK), the challenge that delegated legislation poses to the cardinal
principle of parliamentary sovereignty and associated supremacy has been purportedly answered
through what we term the ‘constitutional bargain of delegated law-making’. Building on parliamentary
committees’ long-standing observations, we claim that this has three elements: the proper limitation of
delegation by Parliament through well-designed parent legislation; the exercise of self-restraint by the
Executive in the use of delegated authority; and the enablement of meaningful scrutiny by

'As the Joint Committee on Statutory Instruments put it, ‘Parliament and Government would grind to a halt if there were
not built into our constitution an adequate system of Executive legislation’: Joint Committee on Statutory Instruments First
Special Report (HC 169 1977-78), [37]. See also the broad case given for delegated legislation by Cecil T Carr in 1921, in CT
Carr Delegated Legislation: Three Lectures (Cambridge: Cambridge University Press, 1921), and the advantages of delegated
legislation set out in Erskine May, Part 4, Chapter 31, para 31.1 which states that the advantages of delegated legislation stem
from its ‘speed, flexibility and adaptability’.

*Dating as far back as the Report of the Committee on Ministers’ Powers (Donoughmore Report) Report (Cmd 4060
1932).
© The Author(s), 2023. Published by Cambridge University Press on behalf of The Society of Legal Scholars. This is an Open Access article,
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Parliament.” The Covid-19 pandemic offers a critical context in which to explore how this
constitutional bargain reveals its limits when confronted by the stresses of extensive delegated
law-making.

Legislation has been an important part of the UK government’s response to the Covid-19 pan-
demic.* While the Coronavirus Act 2020 (CVA 2020) was the flagship pandemic primary legislation
passed specifically in response to coronavirus, introduced at speed and conferring extensive powers on
Government,” the majority of pandemic law-making has been delegated. One might claim that this is
unremarkable: the pandemic required swift and sometimes emergency action, often on highly tech-
nical matters, in a rapidly changing social and epidemiological context wherein some flexibility was
reasonably required. In other words, the pandemic at least initially seemed to present many of the clas-
sically recognised conditions in which delegating law-making might be said to be necessary,® and par-
liamentarians seemed in broad agreement that an urgent legislative response enabling delegation was
required and appropriate.” However, as time passed and the pandemic persisted, so too did the reli-
ance on delegated legislation, leading to widespread concern.® We note that between March 2020 and
May 2022, the Government laid over 580 Covid-19-related statutory instruments before Parliament,”’
and there is persistent concern that the Government’s reliance on delegated law-making is part of a
wider trend of executive dominance posing a fundamental threat to parliamentary democracy.'’

*In doing so our methodology in developing these standards differs from the recent, and hugely informative, Hansard
Society’s Compendium of legislative standards for delegated powers in primary legislation, which develops its standards
through an analysis of The House of Lords’ Delegated Powers and Regulatory Reform Committee reports over the last
three parliamentary sessions. Our assessment also contrasts with that of the Hansard Society as we consider standards
which apply over three rather than two stages of the making of delegated legislation (in addition to the creation of parent
Acts and scrutiny of delegated legislation, we also consider the drafting of delegated legislation). While our methodologies
differ in this way, the standards we cite are consistent with that of the Hansard Society, even if more broad-brush, and derived
from a wider range of parliamentary reports over a longer period of time. See Hansard Society ‘Compendium of legislative
standards for delegating powers in primary legislation’ (25 April 2022) available at https:/www.hansardsociety.org.uk/
publications/reports/compendium-of-legislative-standards-for-delegating-powers-in-primary (last accessed 9August 2023).

“For an overview of the UK Government’s legislative response during the pandemic, see R Moosavian et al ‘Coronavirus
legislative responses in the UK: regression to panic and disdain of constitutionalism’ (2021) 72 Northern Ireland Legal
Quarterly S1, 1.

°0On the making of the CVA 2020 see P Grez Hidalgo et al ‘Parliament, the pandemic, and constitutional principle in the
United Kingdom: a study of the Coronavirus Act 2020’ (2022) 85 Modern Law Review 6.

®Donoughmore Report, above n 2, p 14. The Report enunciated the factors that indicate that delegated legislation may be
necessary as being pressures on parliamentary time, technicality of the subject matter, dealing with unforeseen contingencies,
the need for flexibility, opportunities for experimentation, and a requirement for emergency powers (pp 51-52).

7Jonathan Ashworth’s speech in the CVA 2020 debates: Hansard HC Deb, vol 674, cols 49-61, 23 March 2020.

8For example, the Speaker of the House of Commons stated: “The way in which the Government have exercised their
powers to make secondary legislation during this crisis has been totally unsatisfactory. All too often, important statutory
instruments have been published in a matter of hours before they come into force, and some explanations why important
measures have come into effect before they can be laid before this House have been unconvincing; this shows a total disregard
for the House’. See Hansard HC Deb, vol 681, col 331, 30 September 2020.

"We rely here on the tracking work of the Hansard Society: Hansard Society ‘Coronavirus statutory instruments dash-
board, 2020-2022" (Hansard Society, 4 March 2022) https://www.hansardsociety.org.uk/publications/data/coronavirus-
statutory-instruments-dashboard (last accessed 7 August 2023).

19See, for example, Secondary Legislation Scrutiny Committee Government by Diktat: A Call to Return Power to Parliament
(20™ Report of Session 202122, HL Paper 105); Delegated Powers and Regulatory Reform Committee Democracy Denied?
The Urgent Need to Rebalance Power between Parliament and the Executive (12" Report of Session 2021-22, HL Paper 106);
Joint Committee on Statutory Instruments Rule of Law Themes from Covid-19 Regulations (First Special Report of Session
2021-22, HL 57, HC 600); Lord Sandhurst and A Speaight Pardonable in the Heat of Crisis - But We Need Urgently to
Return to the Rule of Law (Society of Conservative Lawyers 8 April 2020); B Brandreth and Lord Sandhurst ‘Why the
Coronavirus Act 2020 must be promptly and properly redrafted’” (Prospect Magazine, 17 April 2020); T Hickman ‘Eight
ways to reinforce and revise the lockdown” (UK Constitutional Law Association 16 April 2020) https:/
ukconstitutionallaw.org/2020/04/16/tom-hickman-eight-ways-to-reinforce-and-revise-the-lockdown-law/ (last accessed 7
August 2023); Moosavian et al, above n 4; Lord Sumption ‘Government by decree — Covid-19 and the Constitution’ (27
October 2020) https:/www.youtube.com/watch?v=amDv2gk8aa0 (last accessed 7 August 2023); Hansard Society
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This paper contributes to this growing literature by using a sample of Covid-19 regulations as a
context in which to pursue an empirically informed analysis of whether, in the context of
Westminster, the constitutional bargain of delegated law-making held up during the first year of
the pandemic.'' In doing so, we do not wish overly to exceptionalise the Covid-19 pandemic as a per-
iod of especially unusual law-making. We are conscious that pandemic law-making has taken place
against the backdrop of extensive delegated law-making related to Brexit,'* as well as a growing prac-
tice of conferring wide-ranging delegated powers in primary legislation. However, we consider that as
a paradigm situation in which delegated law-making might be said to be necessary, the first year of the
Covid-19 pandemic is an apposite context in which to assess the robustness of that bargain. We are
also conscious that concerns about the use of delegated or executive law-making during the pandemic
are not unique to the UK."> Although our study focuses on the Westminster Parliament, and our ana-
lysis is grounded in the longstanding debates about delegation that relate specifically to this context,
the broader concern - with parliamentary marginalisation — has wider resonance.

Our analysis uses a sample of the secondary instruments applying to England and introduced by
the UK Government as part of the pandemic response as a lens into broader dynamics."* The sample
comprises 81 Covid-related regulations, a list of which is set out in full below in the Appendix. They
were chosen on the basis that these were the regulations that were subject to Parliamentary debate over
the first year of the pandemic, ie between March 2020 and March 2021. 330 other Covid-19 regula-
tions also passed that year were subject to the negative procedure and not debated in Parliament. The
total of 415 Covid-related regulations passed that year formed approximately a third of the total 1,206
statutory instruments made during that 12-month period."®

The regulations were identified using the Hansard search engine. We used the search engine to find
all debates concerning ‘coronavirus regulations’ listed between 9 March 2020 and 9 March 2021. This
generated 123 results. These results were then filtered down to determine the number of regulations
that were subject to substantive debates, as listed in the Appendix. This required us to identify which
regulations had been debated, and how many times (as some regulations were subject to more than
one debate, having been debated in both Houses of Parliament, or both a House and the Delegated
Legislation Committee). Notably, there were challenges in doing this. First, some regulations were
referred to in slightly different ways in Hansard - ie in most cases the House of Lords referred to
draft regulations without using the word ‘draft’ in the debate title, but on examining the debate it
was clear that the regulations were in fact draft regulations. Secondly, a challenge arose in identifying
whether regulations listed for debate on the same day were debated or not. While some appeared to
have been debated and then approved, and others to have been approved without debate, closer read-
ing of the debates on regulations that took place on the relevant day led us to identify what we term
bundle and umbrella debates in the Appendix. Bundle debates occurred when a debate listed as being
on one set of regulations actually expanded to and covered the contents of other regulations that were
voted on later that day. This usually arose where the Minister sponsoring the regulations explicitly

‘Proposals for a new system for delegated legislation’ (The Hansard Society, 2023) https://hansardsociety.vercel.app/
publications/reports/proposals-for-a-new-system-for-delegated-legislation-a-working-paper (last accessed 9 August 2023);
O Bowcott ‘Ex-lord chief justice: UK parliament must scrutinise Covid rules’ The Guardian (London, 28 September
2020) https://www.theguardian.com/world/2020/sep/28/ex-lord-chief-justice-uk-parliament-must-scrutinise-covid-rules
(last accessed 7 August 2023).

""For a comparative assessment of delegated law-making during the pandemic in Westminster see P Dey and JR Murphy
‘Pandemic parliamentary oversight of delegated legislation: comparing the performance of Westminster systems’ (2021) 15
ICL Journal 4.

2See House of Lords Library Briefing ‘Brexit and delegated legislation’ (29 March 2019) pp 22-23 https:/
researchbriefings.files.parliament.uk/documents/LLN-2019-0040/LLN-2019-0040.pdf (last accessed 7 August 2023).

3See J Grogan and A Donald (eds) Routledge Handbook of Law and the Covid-19 Pandemic (Routledge, 2022) and country
reports produced by Lex-Atlas Covid-19: A Comparative Study of National Legal Responses to Covid-19.

"“Governments in Wales, Northern Ireland and Scotland made their own Covid-19 regulations.

""Hansard Society ‘Statutory instrument tracker’ https://www.hansardsociety.org.uk/services/statutory-instrument-tracker
(last accessed 7 August 2023).

https://doi.org/10.1017/Ist.2023.25 Published online by Cambridge University Press


https://hansardsociety.vercel.app/publications/reports/proposals-for-a-new-system-for-delegated-legislation-a-working-paper
https://hansardsociety.vercel.app/publications/reports/proposals-for-a-new-system-for-delegated-legislation-a-working-paper
https://hansardsociety.vercel.app/publications/reports/proposals-for-a-new-system-for-delegated-legislation-a-working-paper
https://www.theguardian.com/world/2020/sep/28/ex-lord-chief-justice-uk-parliament-must-scrutinise-covid-rules
https://www.theguardian.com/world/2020/sep/28/ex-lord-chief-justice-uk-parliament-must-scrutinise-covid-rules
https://researchbriefings.files.parliament.uk/documents/LLN-2019-0040/LLN-2019-0040.pdf
https://researchbriefings.files.parliament.uk/documents/LLN-2019-0040/LLN-2019-0040.pdf
https://researchbriefings.files.parliament.uk/documents/LLN-2019-0040/LLN-2019-0040.pdf
https://www.hansardsociety.org.uk/services/statutory-instrument-tracker
https://www.hansardsociety.org.uk/services/statutory-instrument-tracker
https://doi.org/10.1017/lst.2023.25

4 Daniella Lock et al.

referred to those other regulations in their contributions. Umbrella debates occurred when the debate
on one set of regulations covered a topic that was closely related with the title and contents of a set of
regulations that was voted later that day. For instance, on 12 October 2020 three sets of regulations on
mask-wearing were listed for debate at the Lords but the record seems to suggest that only the first one
was debated. Although we found no explicit reference to the other two regulations, the content and
context of the debate led us to conclude that it covered all of them. We refer to these as ‘umbrella
debates’ and list the regulations approved following them. Finally, there was one debate listed on pro-
spective (rather than draft) regulations concerning assisted dying. This was nonetheless included in the
Appendix.

In carrying out our analysis, we assessed several general features of the 81 regulations. These
included whether and when they were in force, whether they were debated by themselves or alongside
other regulations, in what part or parts of Parliament they were debated, and what parent Act they
were passed under. This revealed that 75 of the 81 regulations we considered were already in force
when they were debated and 10 were in draft form (ie not yet in force). These debates ordinarily con-
sidered only one regulation, although on certain occasions bundle and umbrella debates were held
that concerned multiple regulations at the same time.'® In the main, the debates took place in the
House of Lords and the Delegated Legislation Committee.'” On two occasions, there were debates
on draft regulations in the House of Commons. This followed a government commitment to ‘consult’
Parliament on ‘significant measures’ in advance of their coming into force ‘wherever possible’.'® The
first of these debates enabled the House of Commons to scrutinise seven draft Covid-19 regulations on
13 October 2020."° The second debate considered the impact of proposed new coronavirus regulations
on the ability of terminally-ill adults to travel abroad for an assisted death.”* Our analysis relied on
the record of all these debates in Hansard, totalling the equivalent of approximately 54 hours of
parliamentary time.

Almost all the regulations contained in our sample were passed or proposed using powers contained
in the Public Health (Control of Disease) Act 1984 (PHA 1984)*! (65 regulations, one draft regulation)
with only a one regulation flowing from the CVA 2020°* (one draft regulation). That said, our sample
does illustrate the wide array of parent Acts, some joint parent Acts, that have been used for
Covid-related delegated law-making. The included regulations were also made under the Road Traffic
Act 1988 (one regulation), the Vehicle Excise and Registration Act 1994 and the Road Traffic Act
1988 and the Road Traffic Regulation Act 1984 (one regulation), the Energy Act 2013 (two regulations),
the Higher Education and Research Act 2017 and the Teaching and Higher Education Act 1998 (two
regulations), the Planning Act 2008 (one regulation), the Town and Country Planning Act 1990 (one
regulation), the Apprenticeships, Skills, Children and Learning Act 2009 (one regulation), the
Corporate Insolvency and Governance Act 2020 (three regulations), the Business and Planning Act
2020 (one regulation), the Health and Social Care Act 2008 (one regulation). One further set of proposed
regulations was debated without the parent Act being identified at the time.”’

Our analysis of this sample reveals significant frailties across all three dimensions of the constitu-
tional bargain. After having set out the nature and source of the constitutional bargain in delegated

1%See Table C of the Appendix for a full breakdown.

1756 debates within the Delegated Legislation Committee and 28 within the House of Lords.

Hansard HC Deb, vol 682, col 193, 13 October 2020.

Health Protection (Coronavirus, Local Covid-19 Alert Level) (Medium) (England) Regulations 2020, Health Protection
(Coronavirus, Local Covid-19 Alert Level) (High) (England) Regulations 2020, Health Protection (Coronavirus, Local
Covid-19 Alert Level) (Very High) (England) Regulations 2020, Health Protection (Coronavirus, Collection of Contact
Details etc and Related Requirements) Regulations 2020, Health Protection (Coronavirus, Restrictions) (Obligations of
Hospitality Undertakings) (England) Regulations 2020.

**Hansard HC Deb, vol 683, cols 475-482, 5 November 2020.

2IPHA 1984, ss 45C(1), (3)(c), (4)(d), 45F(2) and 45P in accordance with s 45.

*2CVA 2020, s 90(1) and (5).

#Coronavirus Regulations: Assisted Deaths Abroad.
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law-making in Part 1, we reveal in Part 2 three ways in which this bargain was undermined during the
pandemic. The first is that by creating ‘skeleton Acts’ before and during the pandemic - giving
Government wide latitude that was used for pandemic law-making — Parliament failed to appropri-
ately delimit delegated law-making. The second is that the Executive failed to exercise self-restraint
in the use of such delegated authority. The third is that Parliament was denied opportunities for mean-
ingful scrutiny of these regulations.

These frailties expose a rupture of the delicate balance between delegation and abrogation that is
foreseen as a means of managing the potential constitutionalist deficits of delegation and associated
undermining of parliamentary sovereignty. As we outline in the conclusion, that bargain is not irre-
deemable: serious proposals exist that, if implemented, could shore up the constitutional bargain of
delegated law-making and restore constitutional equilibrium.

1. The constitutional bargain of delegated law-making

As Jeff King has noted, it was the Donoughmore Committee, almost a hundred years ago, that devel-
oped a comprehensive understanding of the use of delegated law-making that set boundaries on its
constitutionally appropriate use.”* As we will show, these boundaries have been reinforced by subse-
quent Parliaments.”® This understanding distinguished between ‘normal’ and ‘exceptional’ uses of
delegated law-making, with the former being characterised by: (i) a clear delineation of powers; (ii)
easy access to courts to enforce the vires of delegated legislation; (iii) transparency and easy accessibil-
ity of delegated legislation for citizens and public officials; and (iv) no conferral of powers to legislate
on matters of principle, to raise taxes, or to amend or repeal primary legislation. For the
Donoughmore Committee, exceptional uses of delegated law-making - using delegated legislation
to legislate on matters of principle, creating Henry VIII powers, conferring ‘so wide a discretion on
a Minister that it is almost impossible to know what limit Parliament did intend to impose’, or ousting
judicial review — were constitutionally suspect.”®

Fundamental to the problématique of delegated legislation was the conferring of delegated law-
making powers through ‘skeleton legislation’ that contained ‘only the barest general principles’ and
permitted ‘matters which closely affect the rights and property of the subject [to] be left to be worked
out in the Departments, with the result that laws are ... [not] made by, and get little supervision from,
Parliament’.”’

For the Donoughmore Committee, skeleton legislation of this kind was indicative of the deeper
problems of ‘loosely defined powers’,”® ‘inadequate scrutiny in Parliament’,”” broad powers being
used to ‘deprive the citizen of the protection of the Courts against action by the Executive which is
harsh, or unreasonable’,”® and a lack of transparency and publicity about the extent or existence of
such powers. Quite understandably, given its practical utility, the Committee did not consider that
such problems ‘destroy[ed] the case for delegated legislation’ but did argue that they showed the
need for some safeguards to be put in place so that Parliament could ‘continue to enjoy the advantages

of the practice without suffering from its inherent dangers’.”>'

2] King ‘The province of delegated legislation” in E Fisher et al (eds) The Foundations and Future of Public Law: Essays in
Honour of Paul Craig (Oxford: Oxford University Press 2020) pp 150-151; Donoughmore Report, above n 2, p 14.

%Gee, for example, Joint Committee on Statutory Instruments Special Report (HL 216, HC 31-xxxvii (1985-86));
Delegated Powers Scrutiny Committee Ist Report (Session 1992-93, HL 57), para 1 and Special Report (1995-1996, HL
103, HC 582); Select Constitution Committee The Legislative Process: The Delegation of Powers (16th Report of Session
2017-2019, HL 225); Delegated Powers and Regulatory Reform Committee Democracy Denied, above n 10, Ch 6.

**Donoughmore Report, above n 2, pp 51-52.

7Ibid.

**Ibid.

ZIbid.

**Ibid.

*'bid.
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The problems identified by the Donoughmore Committee have not abated. Indeed, they have
become more acute in the ninety years since its report was published. Continuing a trend that has
been of concern for decades,”® a huge amount of delegated legislation continues to be made,”
Henry VIII powers are increasingly widespread,”* and delegated law-making is heavily relied on to
address complex but constitutionally significant ‘events’ like Brexit,”” as well as issues with clear
human rights and rule of law implications like deportation and asylum-related procedures,’® and
changes to criminal law.”” There is an argument, then, that the ‘exceptional’ has become increasingly
normalised; that secondary legislation is now routinely being used for purposes and in respect of issues
that the Donoughmore Committee recognised as being ill-suited to delegation. At the same time, it is
not at all clear that the safeguards the Donoughmore Committee called for operate effectively to main-
tain constitutional integrity in the light of this extensive use of delegated law-making.”®

We argue that these safeguards can be found in a three-part constitutional bargain on delegated
law-making between the Executive and Parliament, comprised of proper limitation of delegation by
Parliament, self-restraint on the part of the Executive, and meaningful scrutiny by Parliament. This
way of conceptualising how to manage the long-standing tension between practicality and principle
when it comes to delegated law-making clearly involves trade-offs. Robust limitation of delegation
by Parliament may slow down policy responses by requiring more primary legislation to be passed
before regulations can be produced. Meaningful parliamentary scrutiny may mean that regulations
cannot immediately come into force. Executive self-restraint may limit policy, flexibility, dynamism,
innovation or responsiveness. On the other hand, allowing delegation per se means that Parliament
limits its capacity to influence and shape government action, making itself vulnerable to the extent
of the Executive’s commitment to self-restraint and accountability to Parliament. The constitutional
bargain seeks not to resolve but to manage these tensions; to provide a framework to safeguard con-
stitutional principle while enabling everyday governance.

32Gee, for example, Joint Committee on Statutory Instruments, Special Report, above n 25; Select Constitution Committee,
The Legislative Process, above n 25; R Fox and ] Blackwell The Devil is in the Detail: Parliament and Delegated Legislation
(Hansard Society, 2014); A Beith ‘Prayers unanswered: a jaundiced view of the parliamentary scrutiny of statutory instru-
ments’ (1981) 34(2) Parliamentary Affairs 165; P Wallington and JD Hayhurst ‘The parliamentary scrutiny of delegated legis-
lation” (1988) Public Law 547.

**A Sinclair and ] Tomlinson ‘Plus ¢a change? Brexit and the flaws of the delegated legislation system” (Public Law Project,
the SIFT project, 2020) p 10 https:/publiclawproject.org.uk/content/uploads/2020/10/201013-Plus-ca-change-Brexit-SIs.pdf
(last accessed 7 August 2023).

**T Ghazi ‘In the highest degree, delegated and discretionary’ (The Constitution Society, 2 July 2021) https:/consoc.org.
uk/in-the-highest-degree-delegated-and-discretionary/ (last accessed 7 August 2023). See also NW Barber and AL Young
‘The rise of prospective Henry VIII clauses and their implications for sovereignty’ (2003) Public Law 113.

**Sinclair and Tomlinson, above n 33. See also S Tierney ‘The legislative supremacy of government’ (UK Constitutional
Law Association, 3 July 2018) https:/ukconstitutionallaw.org/2018/07/03/stephen-tierney-the-legislative-supremacy-of-
government/ (last accessed 7 August 2023); S Pywell ‘Something old, something new: busting some myths about statutory
instruments and Brexit’ (2019) Public Law 102; A Tucker ‘A first critical look at the scrutiny of delegated legislation in
the Withdrawal Agreement Bill' (UK Constitutional Law Association, 24 October 2021) https:/ukconstitutionallaw.org/
2019/10/24/adam-tucker-a-first-critical-look-at-the-scrutiny-of-delegated-legislation-in-the-withdrawal-agreement-bill/ (last
accessed 7 August 2023); M Elliot and S Tierney ‘Political pragmatism and constitutional principle: the European Union
(Withdrawal) Act 2018 (2019) Public Law 37.

*A Sinclair and ] Tomlinson ‘Brexit, primary legislation, and statutory instruments: everything in its right place?” (UK
Constitutional Law Association, 25 March 2019) https:/ukconstitutionallaw.org/2019/03/25/alexandra-sinclair-and-joe-
tomlinson-brexit-primary-legislation-and-statutory-instruments-everything-in-its-right-place/ (last accessed 7 August 2023).

*’A Tucker ‘Parliamentary scrutiny of delegated legislation’ in A Horne and G Drewry (eds) Parliament and the Law
(Oxford: Hart Publishing, 2018) p 356; ] Chalmers and F Leverick ‘Criminal law in the shadows: creating offences in dele-
gated legislation’ (2018) 38(2) Legal Studies 221.

*Concern regarding the general operation of delegated legislation has mounted to the point that the Hansard Society has
recently announced a ‘Delegated Legislation Review’ on the basis that that the current system of delegated legislation is ‘not fit
for purpose’. Further details of the review are at https://www.hansardsociety.org.uk/projects/delegated-legislation-review (last
accessed 7 August 2023).
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(a) Proper limitation of delegation by Parliament

Although overly broad parent legislation clearly runs the risk of giving excessive legislative power to
the Executive and going beyond what is needed for technical or ‘merely’ regulatory purposes, there
is no clear constitutional line indicating what is and what is not suitable for delegation. Instead,
and in keeping with the principles of the UK constitution, parent Acts are treated — as all other
acts are — as exercises in parliamentary sovereignty; expressions by Parliament of how much legislative
power it wishes the Executive to enjoy. As in all situations of delegation, this produces a paradox: par-
ent Acts at once express Parliament’s sovereignty and undermine its role as the principal law-making
body.* Seeking to manage this apparent paradox, parliamentary and special committees have devel-
oped the concept of ‘skeleton Bills’. Such Bills were first defined by the Donoughmore Committee as
ones in which ‘only the barest general principles’ are outlined, which permit ‘matters which closely
affect the rights and property of the subject [to] be left to be worked out in the Departments, with
... little supervision from, Parliament’,** or which contain such significant delegated powers that
the ‘real operation [of the Act] would be entirely by the regulations made under it.*' They have
more recently been described by parliamentarians as broad delegated powers ‘sought in lieu of policy
detail.*?

As emphasised by the Delegated Powers and Regulatory Reform Committee (DPRRC), primary
legislation can be characterised as ‘skeleton’ either in toto or in respect of specific provisions.” In
line with parliamentary committees and scholars, we take the view that skeleton provisions should
be avoided wherever possible, and therefore that the scope of the powers should contain at least the
gist of the policy so that Parliament is able to scrutinise its merits. In those exceptional circumstances
where the government can put a convincing case for wide-ranging delegation, there is room for an
alternative — if imperfect — approach whereby Parliament imposes concrete limitations. This approach
gained some prominence in the context of the Brexit debate in regard to the domestication of EU law
and the ministerial powers to correct deficiencies arising from withdrawal.** It does operate as a back-
stop, providing an opportunity to Parliament to firmly express that there are decisions that cannot be
made without being subject to full legislative scrutiny, such as amending significant constitutional sta-
tutes, creating new criminal offences, or making retrospective legislation.*” Either by preventing wide-
ranging delegated powers clauses or by imposing substantive limits on the powers (no-go areas),
Parliament is seeking to reinforce the bargain through such boundary-setting.

Several committees of Parliament operate to seek to identify and address potentially problematic
proposed delegations during the legislative process. The separate Lords-only Committee - the
DPRRC - considers proposed ministerial powers to make regulations contained in proposed primary
legislation. The DPRRC then makes a report containing recommendations on these proposed powers,
although this is usually made after a Bill has passed through the Commons and before the Lords’
Committee stage. Furthermore, other committees (notably the House of Lords Constitution
Committee or, very rarely, the House of Commons Procedure Committee) may consider the implica-
tions of proposed delegations of law-making powers in particular Bills.** Once delegated powers

*Described as such by Tucker, above n 37.

“Ibid.

“Ibid.

“*Letter from Baroness Fookes and Lord Lang of Monkton to Chris Grayling MP (22 July 2015) on Government legislation
available at https:/www.parliament.uk/globalassets/documents/lords-committees/constitution/Correswithministers/Chairman
DPRCtoGraylingLegislation220715.pdf (last accessed 7 August 2023).

“Delegated Powers and Regulatory Reform Committee Democracy Denied, above n 10, para 59.

“European Union (Withdrawal) Act 2018, s 8(7).

*>These are common themes in the DPRRC’s ‘legisprudence’. See ‘Compendium of legislative standards’, above n 3. The
Public Health (Control of Disease) Act 1984 had one such substantive limitation in Part 2A, s 45D(1) (proportionality
requirement), however, as it will be argued below, it lacked teeth in the pandemic context.

6See House of Lords ‘Companion to the standing orders and guide to the proceedings of the House of Lords’ (2017) paras
11.51-52, https://www.parliament.uk/globalassets/documents/publications-records/house-of-lords-publications/rules-guides-
for-business/companion-to-standing-orders/companion-to-standing-orders-2017.pdf (last accessed 7 August 2023). See
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provisions are in force, other committees scrutinise their exercise. The Joint Committee on Statutory
Instruments (JCSI), whose membership is drawn from both Houses of Parliament, applies ‘technical
scrutiny’”’ of delegated legislation by assessing whether an instrument falls within the remit outlined
in the parent Act. The JCSI can decide whether to draw the special attention of each House to any
instrument on the grounds that, for example, the relevant parent Act immunises a delegated instru-
ment from challenge before the courts, or that there ‘appears to be doubt about whether there is
power to make it or that it appears to make an unusual or unexpected use of the power’.*?
The JCSI can also draw attention to delegated legislation on the basis that ‘there appears to have
been unjustifiable delay in publishing it or laying it before Parliament’.*” The Secondary Legislation
Scrutiny Committee (SLSC) is another Lords-only Committee that assesses the policy merits of all sec-
ondary legislation.”® There is also the Select Committee on Statutory Instruments (SCSI), comprised
exclusively of MPs, which performs the same function as the JCSI. However, the SCSI considers sec-
ondary legislation which would not ordinarily be considered by the Lords, such as legislation relating
to financial matters.

Notwithstanding this oversight of parent Acts, concern had been expressed prior to the pandemic
that there was a ‘growing tendency for the Government to introduce “skeleton bills”, in which broad
delegated powers are sought in lieu of policy detail so that Parliament was ‘being asked to pass legis-
lation without knowing how the powers conferred may be exercised by ministers and so without
knowing what impact the legislation may have on members of the public affected by it’.>* It is thus
clear that this part of the constitutional bargain has been under strain for some time.

(b) Executive self-restraint

The corresponding part of the constitutional bargain is that in making delegated legislation the execu-
tive should exercise self-restraint and not go beyond the scope of the powers provided in the relevant
parent Act.”> We conceive this as encompassing both the formal principle of vires (ie that delegated
legislation will be ‘held by a court to be invalid if it has an effect, or is made for a purpose, which is
ultra vires, that is, outside the scope of the statutory power pursuant to which it was purportedly
made’™*), and a broader normative principle that, in order to respect parliamentary sovereignty, the
Executive should exercise self-restraint in how it uses its delegated authority.

Such self-restraint comprises the Executive not stretching the limits of its delegated powers by using
them to enact significant policy, or policy not directly or sufficiently relating to the description of
powers given in the parent Act. Indeed, parliamentary committees have repeatedly stressed that sig-
nificant policy change should not be enacted via delegated legislation even if doing so is strictly

also Delegated Powers and Regulatory Reform Committee ‘Special report: strengthened statutory procedures for the scrutiny
of delegated powers’ (Third Report of Session 2012-13, HL Paper 19).

“"The full constitution and powers of the Committee are set out in House of Commons Standing Order No 151 and House
of Lords Standing Order No 73, relating to Public Business.

**Ibid.

“Ibid.

*In a nutshell, the SLSC scrutinises every instrument or draft of an instrument from a ‘policy merits’ point of view, pro-
vided that such instrument or draft instrument is subject to a form of parliamentary procedure.

>'For example, in July 2015, the Chair of the Lords DPRRC, together with the Chairman of the Lord’s Constitution
Committee, wrote to the then Leader of the House of Commons expressing concern about ‘skeleton bills’. That letter con-
cluded that ‘delegations of legislative power must be appropriate, the degree of flexibility afforded to ministers proportionate
to the objectives set out in primary legislation, and ... “skeleton” bills should be introduced only when absolutely necessary
and with a full justification for the decision to adopt that structure of powers™ Select Committee on the Constitution
Delegated Legislation and Parliament (9th Report of Session 2015-16, 23 March 2016, HL Paper 116) para 38.

>bid. See also Secondary Legislation Scrutiny Committee, Government by Diktat, above n 10, paras 30-35.

53R (Javed) v Home Secretary [2001] EWCA Civ 789, [2002] QB 129; R (on the application of UNISON) (Appellant) v Lord
Chancellor (Respondent) [2017] UKSC 51, [2017] 4 All ER 903; R (on the Application of The Public Law Project) (Appellant) v
Lord Chancellor (Respondent) [2016] UKSC 39, [2016] AC 1531.

'R (on the Application of The Public Law Project) (Appellant) ibid, [22]-[23] per Lord Neuberger.
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speaking intra vires.”> For example, the House of Lords Select Committee on the Constitution has sta-
ted ‘it is essential’ that ‘primary legislation is used to legislate for policy, and major objectives’ whereas
delegated legislation must ‘only be used to fill in the details’.”® It is clear that such restraint is a prac-
tical necessity in a context where the volume of delegated legislation passed every year is so high that
the courts and Parliament combined are not capable of rigorous analysis of all such delegation.
Moreover, some delegated powers currently in existence are very broad due to political circumstances,
such as Brexit, in which the Government has claimed the need for flexibility.”” In some circumstances,
the only means by which the system can realistically function effectively is if the Government exercises
its legislative capacity, but in a way that is respectful of Parliament’s position as principal law-maker.

This element of the bargain is not fully dependent on the degree of commitment that a minister
may have towards the principles of parliamentary accountability and democracy. Internal governmen-
tal legality checks can contribute to upholding constitutional principle. Thus, governmental lawyers
will be involved in the drafting of a statutory instrument and will advise ministers on the lawful exer-
cise of delegated powers. These lawyers, for instance, may advise on any Convention rights compati-
bility issues, on the requirements and expectations of the JCSI or the SLSC, or on whether a proposed
exercise of delegated powers might be vulnerable to judicial review.”® Recognising the limitations of the
position of a civil servant whose ultimate role is to serve the government of the day, we submit that this
interaction — and indeed potential tension — between the political and the bureaucratic components of
the executive may result in some level of governmental self-restraint.”® Nevertheless, strengthening this
element of the bargain also depends on tightening existing guidance to express strong commitments
towards constitutional principle. For instance, guidance indicates that a minister ‘should volunteer his
or her view regarding [a statutory instrument’s] compatibility with the Convention rights’.** While
there is no equivalent legal requirement to the one imposed for the passage of Bills,®" governmental
commitment towards constitutional principle would be better served by clear and consistent practices
of strengthening internal checks.®

(c) Meaningful parliamentary scrutiny

Thirdly, and finally, the constitutional bargain requires an internal procedural structure, which comes
in the form of parliamentary scrutiny of the use of powers to make delegated legislation. Parliamentary
committees play a significant role in subjecting delegated legislation to scrutiny. The general principle
is that the more extensive and/or controversial the delegated legislation, the greater the scrutiny
Parliament should subject it to.”” However, in practice, it is the form rather than the substance of

*>Secondary Legislation Scrutiny Committee Government by Diktat, above n 10, para 17; Fox and Blackwell, above n 32;
Select Committee on the Constitution The Legislative Process, above n 25, paras 13-26.

*Select Committee on the Constitution The ‘Great Repeal Bill’ and Delegated Powers (Ninth Report of Session 2016-17,
HL Paper 123) para 25.

>"For example, see the delegated powers contained in the European Union (Withdrawal Agreement) Act 2020, s 8.

*%C Casey ‘The law officers: the relationship between executive lawyers and executive power in Ireland and the United
Kingdom’ in O Doyle et al (eds) The Brexit Challenge for Ireland and the United Kingdom: Constitutions Under Pressure
(Cambridge: Cambridge University Press, 2021); B Yong ‘Government lawyers and the provision of legal advice within
Whitehall’ (The Constitution Unit, 2013).

%N Barber ‘Self-defence for institutions’ (2013) 72(3) Cambridge Law Journal 558.

®National Archives Statutory Instrument Practice (5th edn, November 2017) para 2.12.

*'Human Rights Act 1998, s 19.

2Small changes in practices and governmental undertakings can make a difference. During the process of domesticating
EU law, one challenge for parliamentary committees in charge of scrutinising statutory instrument has been volume and flow.
The government committed to control centrally the flow of instruments from various department to enable the SLSC and the
JCSI to plan their workloads. See for instance Secondary Legislation Scrutiny Committee Government by Diktat, above n 10,
paras 6 and 77-79.

®Delegated Powers and Regulatory Reform Committee Dentocracy Denied, above n 10, p 3. See also similar points empha-
sised in Tucker, above n 37; S Laws ‘What is the parliamentary scrutiny of legislation for?” in A Horne and A Le Sueur (eds)
Parliament: Legislation and Accountability (Oxford: Hart Publishing, 2016).
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the delegated legislation that determines much about the kind of scrutiny a statutory instrument
receives.

‘Draft affirmative instruments’ are laid in draft and cannot come into effect until they have been
debated and approved by both Houses. ‘Negative instruments’ must be laid before Parliament for
40 days and can be rejected by a prayer motion.** ‘Made affirmative instruments’ come into force with-
out approval of Parliament but require approval to remain in force beyond a period specified in the
relevant parent Act (usually 28 or 40 sitting days).*” The kind of delegated legislation used in any case
will be determined by the parent Act, which may in some cases also lay down strengthened scrutiny
procedures for specified instruments.*®

At least in principle, parliamentary scrutiny can ‘square the circle’ of the paradox of sovereignty/
delegation and the inherent limitations of relying on institutional self-restraint by Government.
However, it has long been clear that there are limits to such scrutiny as a means of maintaining
the constitutional bargain, which have prompted calls for an overhaul of parliamentary scrutiny pro-
cedures.®” These limits are both inherent and exogeneous.

The inherent limitations lie in the nature of parliamentary scrutiny itself, which as the SLSC has
recently noted, is far less robust®® than that afforded to primary legislation®® in at least three ways:
(i) delegated legislation is considered on an ‘all or nothing’ basis: it must be approved or disapproved
in full and amendments are not possible; (ii) line by line scrutiny is not undertaken and delegated
legislation is debated only once in each House; and relatedly (iii) rejection of a piece of delegated legis-
lation is a ‘very rare occurrence’’® (and where it does happen can lead to ‘significant constitutional
consequences’’').

Exogenous factors include the volume of delegated legislation (which by necessity reduces parlia-
mentary capacity to subject it to robust scrutiny) and the extent to which governments enable rigorous
scrutiny by, for example, encouraging and enabling prompt scrutiny and providing sufficient informa-
tion to ensure that scrutiny is effective and meaningful. This is linked to two components of mean-
ingful scrutiny for delegated law-making outlined by Tucker: public justification by the
Government of the merits of the delegated legislation, and vulnerability of that legislation to defeat.””
These two components clearly have the potential to shore up Parliament’s role within delegated law-
making and to ensure that delegation through primary legislation does not constitute a general licence
to legislate without parliamentary engagement. However, as noted above, whether or not Parliament
can actually undertake meaningful scrutiny is determined to a significant extent by the procedure used
for secondary legislating. In this way, and as recently emphasised by David Judge, the proposition of
effective parliamentary scrutiny assumes willingness by both Parliament to scrutinise and the
Executive to be scrutinised.””

Well before the Covid-19 pandemic, scholars, parliamentarians, and NGOs had expressed concern
about the extent to which delegated law-making was being used to unbalance the constitutional order.
However, the pandemic was precisely the kind of situation in which one might expect that delegated

®*Statutory Instruments Act 1946, ss 4-7. See also R Kelly Statutory Instruments (House of Commons Library, Briefing
Paper Number 06509, 15 December 2016) 7-11.

®Ibid.

As set out in Delegated Powers and Regulatory Reform Committee Democracy Denied, above n 10.

7R Fox and J Blackwell The Devil is in the Detail: Parliament and Delegated Legislation (Hansard Society 2014); R Fox et al
Taking Back Control for Brexit and Beyond (Hansard Society, 2017).

*This is not to say that scrutiny of primary legislation is perfect, or even sufficiently robust in all cases. Indeed, we have
previously highlighted significant shortcomings in Parliament’s scrutiny of the CVA 2020: Grez Hidalgo et al, above n 5.

%Secondary Legislation Scrutiny Committee Government by Diktat, above n 10, para 18.

7%Ibid.

71bid. See also Lord Strathclyde Strathclyde Review: Secondary Legislation and the Primacy of the House of Commons (Cm
9177, December 2015).

7>Tucker, above n 37, p 363.

7*D Judge ‘Walking the dark side: evading parliamentary scrutiny’ (2021) 92(2) The Political Quarterly 283; KD Ewing
‘Covid-19: government by decree’ (2020) 31(1) King’s Law Journal 1.
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law-making would be appropriate for reasons of urgency, technical complexity, and the need to be
responsive to changing circumstances. It was also a time during which one might have expected par-
liamentary anxieties to be heightened by the scale of the delegation, the intrusiveness of the measures
introduced in response to the pandemic, and the human and material costs of the disease and its
broader implications. However, as a moment of significant stress — indeed of emergency - the pan-
demic was also a context in which we might expect that strengths and weaknesses of existing systems
might become visible. Indeed, that was the case in respect of delegated law-making in which, as we
now turn to consider, the fraying edges of the constitutional bargain were exposed.

2. Delegated law-making in the pandemic: a further frayed bargain?

Our assessment of a sample of delegated legislation during the first year of the pandemic revealed that
all three limbs of the constitutional bargain were undermined, as set out below. This is despite there
being instances of good practice, particularly on the part of parliamentary committees and parliamen-
tarians, in seeking to scrutinise delegated legislation.

(a) Skeleton legislation: Parliament’s failure to delimit delegated law-making power

The majority of delegated legislation drafted and enacted during the pandemic, and 65 of the 81
regulations we considered in our sample were made under the authority of Part 2A of the PHA
1984 which is properly understood as a skeleton provision.”* Among other things, Part 2A provides
a power to make regulations to prohibit events or gatherings,”” to impose restrictions or require-
ments relating to dead bodies,”® and to ‘impose or enable the imposition of restrictions or require-
ments on or in relation to persons, things or premises in the event of, or in response to, a threat to
public health’.”” These regulations may create criminal offences punishable by fines, permit or pro-
hibit the levying of charges, confer functions on local authorities and other persons, and be imposed
on the population as a whole,”® although there are some requirements (for example, to submit to a
medical examination) that cannot be imposed by such a regulation.”” Clearly, these are extremely
wide powers indeed; as the Court of Appeal put it in Dolan ‘[tlhe words of [section 45C(1)]
could not be broader’.*® Within the parent Act, the only substantive restrictions are requirements
that the measures would be ‘consider[ed]’ proportionate, and be ‘made in response to a serious
and imminent threat to public health’.*" Sections of the PHA 1984 are thus properly described
and understood as skeleton provisions, so that the degree of latitude it provides to the
Government is substantial.

Of course, there is an argument that this is appropriate; that the PHA 1984 rightly seeks not to be
overly prescriptive because it was made in anticipation of a public health crisis, the exact nature of
which could not have been foreseen. Indeed, Part 2A of the PHA 1984 was substantively introduced
by amendment in 2008 and in anticipation of what the Court of Appeal has described as ‘a modern
epidemic such as that caused by SARS™®* in the early 2000s. However, and importantly, these skeleton
provisions on which the government did heavily rely do not seem to contain any real safeguards
against the use of the authority delegated under them in situations where, in reality, Parliament
was both ready and willing to take on a more proactive legislative role.

7*As amended by the Health and Social Care Act 2008.

7SPHA 1984, s 45C(4)(b).

7°Ibid, ss 46-48.

77Ibid, s 45C(4)(c).

78As confirmed by R (Dolan) v Secretary of State for Health and Social Care [2020] EWCA Civ 1605, [60].
7PPHA 1984, s 45G(a), (b), (c), (d).

80R (Dolan), above n 78, [62].

SIPHA 1984, s 45D(4)(a).

82R (Dolan), above n 78, [65].
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Part 2A of the PHA 1984 contains almost no limitations on ministerial power to make regulations
under it; domestic regulations for health protection may only be made where the relevant minister
‘considers ... that the restriction or requirement is proportionate to what is sought to be achieved
by imposing it’,** and special restrictions or requirements may only be made if they are ‘in response
to a serious and imminent threat to public health™®* or their imposition is made contingent on there
being such a threat.*” The first of these so-called restrictions adds nothing to what is now the general
public law duty of proportionality or to the effects of the proportionality test as applied under the
Human Rights Act 1998 (both of which were established by 2008 when the relevant provisions
were inserted into the PHA 1984), while the latter appears to have no significant limiting function
as the triggering condition (the existence of ‘a serious and imminent threat to public health’) is the
subject of a subjective judgement on the part of the relevant minister, albeit subject to judicial review
for vires should proceedings challenging the lawfulness of any such regulations be taken. Notably, it
seems likely that any such challenge would face considerable hurdles in seeking to establish a lack
of vires given that, as the Court of Appeal put it, ‘the purpose of [Part 2A] clearly included giving
the relevant Minister the ability to make an effective public health response to a widespread epidemic
such as the one that SARS might have caused and which Covid-19 has now caused’.*”

Although just one of the regulations in our sample were made under the CVA 2020, this legislation,
passed at great haste at the beginning of the pandemic in March 2020, is also properly understood as
containing various skeleton provisions. As we have discussed elsewhere, parliamentarians were given
just four days and 13 hours of debate time to consider the provisions in the CVA 2020,* yet it contains
broad powers to create delegated legislation, including Henry VIII powers.*” For example, it contains
provisions for the Secretary of State to modify the Police Act 1997, the Regulation of Investigatory
Powers Act 2000, the Regulation of Investigatory Powers (Scotland) Act 2000 and the Investigatory
Powers Act 2016 to apply them to temporary commissioners and make consequential changes
using the negative resolution procedure.”® The CVA 2020 also created new powers to create delegated
legislation through devolving powers of the kind contained in the PHA 1984 to Scotland and Northern
Ireland.”’ Indeed, when the CVA 2020 was going through Parliament, the Shadow Health Secretary,
Jonathan Ashworth MP, in stating that the Labour Party would reluctantly support the Act, described
such powers as the ‘most draconian ... ever seen in peacetime Britain’, and referred to the ‘huge poten-
tial for abuse’ of such powers ‘however well intended and needed’.”> Moreover, as situation-specific (ie
Covid-19 related only) legislation, the CVA 2020 does not contain tests of necessity and imminent
threat such as those found in the PHA 1984. Rather, the safeguards are primarily in the form of
(what we elsewhere argue are weak”’®) procedural mechanisms purported to ensure a degree of parlia-
mentary oversight of the exercise of such powers.

In legislation passed both before and during the pandemic, then, Parliament enacted skeleton legis-
lation giving extremely broad delegated law-making powers to the Government subject to weak statu-
tory limitations, so that the first element of the bargain was undermined.

$PHA 1984, s 45D(1) and (2).

*bid, s 45D(4)(a).

®Ibid, s 45D(4)(b).

86With respect to interferences with qualified rights in the European Convention on Human Rights, which are given effect
in UK law via section of the Human Rights Act 1998.

87R (Dolan), above n 78, [71].

%Grez Hidalgo et al, above n 5.

89CVA 2020, Part One. See also ] Hinks “The Coronavirus Act 2020: an example of “excessive executive dominance™ (UK
Constitutional Law Association, 9 June 2020) https://ukconstitutionallaw.org/2020/06/09/jake-hinks-the-coronavirus-act-
2020-an-example-of-excessive-executive-dominance/ (last accessed 7 August 2023).

*°CVA 2020, ss 22-23.

*'bid, ss 48-49.

2 Ashworth, above n 7, col 59.

%3Grez Hidalgo et al, above n 5.
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(b) Lack of executive self-restraint in the use of delegated authority

One might argue that what really matters in this context is not necessarily whether the government
could avail of delegated law-making powers under skeleton legislation, but what it did with those
powers. In other words, we concede that a public health emergency might be considered one of the
(perhaps rare) settings where broad authority is required and appropriate. This is consistent with
the nature of the PHA 1984 and CVA 2020 as Acts that were consciously constructed in skeleton
form and intended to give the Government all relevant and necessary powers to address a wide-
spread and dangerous public health emergency. The quid pro quo in a healthy constitutional sys-
tem must, however, be that the gravity of such a delegation of power would be recognised and
reflected in Executive self-restraint in its use. As stated above, such self-restraint comprises both
technical compliance with the requirement of vires and not stretching the limits of delegated
powers by seeking to enact significant policy or address issues only remotely connected to the
rationale for delegation through secondary legislation. However, our sample reveals three trends
that suggest a failure to exercise self-restraint during the pandemic: increased parliamentary reports
of potential ultra vires law-making; policy formation by delegated legislation; and policy
laundering.

Throughout the pandemic, concern has been expressed that the Executive did not ensure vires in
respect of all regulations. For instance, with respect to sub-delegation of powers, the JCSI has stated
that it ‘reported an unusual number of provisions for doubt as to whether they were intra vires
with respect to the Covid-19 regulations.”* Other examples concern regulations that gave the
Government powers temporarily to release prisoners under a direction ‘framed by reference to what-
ever matters the Secretary of State considers appropriate’,”” and the Health Protection (Coronavirus,
Public Health Information for Passengers Travelling to England) Regulations 2020.°° The JCSI’s con-
cerns reflected the breadth of the regulations concerning passengers travelling to England, which it
considered may have gone beyond the powers given to the Executive in section 45F(2)(a) of the
PHA 1984.”” Doubts were expressed by the Committee with respect to four further regulations passed
within the time period of our analysis,”® although these were not debated.

Secondly, delegated legislation has been used during the pandemic for the creation and pursuit of
substantial policy. In our sample, we identified eight regulations enacting either a major change to the
detail of, or complete change of direction in, the Government’s approach to managing the pandemic.”
Here we are referring to regulations that introduced a novel nationwide pandemic-response strategy
imposing new requirements on the population through a scheme or approach not outlined in primary
legislation. A key example of the creation of substantial policy through delegated legislation is provided
by regulations introducing and amending local management measures, which became the ‘tier

*4Joint Committee on Statutory Instruments Rule of Law Themes from Covid-19 Regulations, above n 10, para 15.

**JCSI in in relation to SI 2020/400 in Joint Committee on Statutory Instruments Eleventh Report of Session 2019-21 (HL
61, HC75-xi, 15 May 2020).

96]oint Committee on Statutory Instruments Seventeenth Report of Session 2019-21 (HL 95, HC 75-xvii, 3 July 2020) paras
4.1-4.6.

7Ibid, paras 4.5-4.6.

*Joint Committee on Statutory Instruments Fifteenth Report of Session 2019-21 (HL 81, HC 75-xv, 19 June 2020) in rela-
tion to SI 2020/508; Joint Committee on Statutory Instruments Twelfth Report of Session 2019-21 (HL 64, HC 75-xii, 22 May
2020) in relation to SI 2020/435; Joint Committee on Statutory Instruments Twenty-First Report of Session 2019-21 (HL 124,
HC 75-xxi, 11 September 2020) in relation to SI 2020/664; Joint Committee on Statutory Instruments Seventeenth Report of
Session 2019-21 (HL 95, HC 75-xvii, 3 July 2020) in relation to SI 2020/567.

9Health Protection (Coronavirus) Regulations 2020, Health Protection (Coronavirus, Restrictions) (England) Regulations
2020, Health Protection (Coronavirus, Restrictions) (England) (Amendment) (No 4) Regulations 2020, Health Protection
(Coronavirus, Wearing of Face Coverings on Public Transport) (England) Regulations 2020, Health Protection
(Coronavirus, Restrictions) (No 2) (England) Regulations 2020, Health Protection (Coronavirus, Restrictions) (England)
(No 3) Regulations 2020, Health Protection (Coronavirus, Wearing of Face Coverings in a Relevant Place) (England)
(Amendment) Regulations 2020, Health Protection (Coronavirus, Restrictions) (No 2) (England) (Amendment) (No 3)
Regulations 2020.
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system’.'% The tier system determined when and how specific restrictions, many of which implicated
human rights, were applied according to Government-defined tiers imposed across different regions in
England. The tier level accorded to the severity of restrictions that could be imposed in a particular
region, which the Government assigned based on recommendations from scientists and medics taking
into account a number of factors including local infection rates and pressure on the NHS.

In debating the initial (ie pre-tier) regulations introducing local restrictions, some Peers expressed
dissatisfaction that such extensive and substantive policy measures were being introduced through
delegated legislation. For example, Lord Scriven (Liberal Democrats) stated in September 2020 that
‘[n]o longer should Whitehall know best, nor emergency legislation without the proper scrutiny
and revision by Parliament be enacted from the tip of a Minister’s pen, when there are significant
implications for people’s freedoms and business survival’.'”" He further argued that ‘[r]ather than con-
tinual emergency legislation on the back of a fag packet, a competent Government would have sat
down with the local government and come up with powers and legislation useful...to keep people
safe’.'® Lord Scriven’s statement is exemplary of a significant level of discomfort expressed by
some parliamentarians at the scale of the pandemic response being pushed through via delegated
rather than primary legislation.'*’

That parliamentarians would have this response to the Government’s enacting of a nationwide new
strategy for responding to the pandemic via delegated legislation is understandable. Such a strategy
does not constitute merely filling in the details of a policy developed by Parliament but is rather a dis-
tinct new model of pandemic management that Parliament had no say in moulding due to its inability
to amend the secondary legislation. Under this new model, the Government gave itself broad powers
to shape and pursue the pandemic response in the sense that it passed powers to impose local restric-
tions on the basis of criteria mirroring the PHA 1984 (which, as referred to above, required there to be
a serious and imminent public health threat requiring such measures to be necessary before these mea-
sures could be imposed)."”* As highlighted by both the Health and Social Care Committee and the
Science and Technology Committee, this enabled the Government to impose local restrictions that
were not ‘fully clear’ and failed to outline ‘what would be required to exit a particular strategy’.'"’
Transforming the management of the pandemic from the imposition of general restrictions via regu-
lations to the imposition of local restrictions via ministerial direction, where the criteria for such
imposition is lacking in clarity, represents a significant gear change in the overall governance of the
pandemic. Regulations introducing this new approach thus represent an example of the
Government stretching the limits of its delegated powers under the PHA 1984 by using such provi-
sions not merely to impose specific restrictions but to introduce a new system for imposing restrictions

1%The first regulations to introduce the local management system were the Health Protection (Coronavirus, Restrictions)
(England) (No 3) Regulations 2020, which came into effect on 18 July 2020. The system was amended from being a 3-tier
system to a 4-tier system by The Health Protection (Coronavirus, Restrictions) (All Tiers) (England) Regulations 2020, which
came into force on 2 December 2020. Several other regulations related to this substantive policy issue were also introduced
during the first year of the pandemic. For example, the Health Protection (Coronavirus, Restrictions) (Self-Isolation and
Linked Households) (England) Regulations 2020, the Health Protection (Coronavirus, Restrictions) (All Tiers) (England)
(Amendment) (No 4) Regulations 2020, the Health Protection (Coronavirus, Restrictions) (All Tiers) (England)
(Amendment) Regulations 2021, and Health Protection (Coronavirus, Restrictions) (All Tiers And Self-Isolation)
(England) (Amendment) Regulations 2021, all made amendments to the tier system applicable in England.

19 Hansard HL Deb, vol 805, col 473, 3 September 2020.

'1bid,

'%For example, see statements made by Justin Madders MP (Labour) during the Delegated Legislation Committee scru-
tiny of Health Protection (Coronavirus, Restrictions) (England) (Amendment) (No 2) Regulations 2020, who stated that the
‘wide-ranging effect of the measures’ demanded ‘full scrutiny’, describing the process of scrutiny at that time being imposed
on Parliament as representing a ‘procedural formality, a rubber-stamping exercise to create the veneer of a democratic pro-
cess’. See HC DLC (10 June 2020) cols 6-11.

199pHA 1984, s 45D(4)(a).

1%Health and Social Care, and Science and Technology Committees ‘Coronavirus: lessons learned to date’ (Sixth Report of
the Health and Social Care Committee and Third Report of the Science and Technology Committee of Session 2021-22 HC 92)
para 121.
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that substantially empowered the Government. The argument here falls short of claiming that this new
system is ultra vires.'®® Rather, we take the view that after the initial response, there was room to
rethink the government’s approach and to craft a legal response to the pandemic in which primary
legislation had a more significant role. It is not at all clear why primary legislation could not have
been used to introduce the tier system, or at least the core principles and rules of such system. At
the time of these regulations the Government was engaged in significant primary law-making in rela-
tion to non-urgent non-pandemic-related matters which it could have deprioritised for the purpose of
passing pandemic-related primary legislation'®” further illustrating how, through passing regulations
in this way, the Government did not act with the self-restraint needed to maintain the integrity of
the constitutional bargain of delegated law-making,

The third feature of the regulations suggesting the Executive did not act with self-restraint is its
engagement in ‘policy laundering’ in passing pandemic regulations. Policy laundering is a ‘practice
where policy makers make use of other jurisdictions to further their goals’’® and while usually
used to describe fjurisdiction-hopping’ between national and transnational spaces, also captures neatly
the use of one form of authority (in this case authority to make pandemic-related regulations) in pur-
suit of unrelated goals. Our sample offers two examples of such policy laundering: the Town and
Country Planning (Permitted Development and Miscellaneous Amendments) (England)
(Coronavirus) Regulations 2020 (the TCP Regulations) and the Electric Scooter Trials and Traffic
Signs (Coronavirus) Regulations and General Directions 2020 (the EST Regulations). Both regulations,
made using negative procedures, have ‘Coronavirus’ in their title, but their connection to the manage-
ment of and response to the pandemic is far from clear.

The TCP regulations relaxed planning restrictions as part of a post-coronavirus economic renewal
package,'”” but as pointed out in the House of Lords, the connection to the pandemic was tenuous.
Lord German (Liberal Democrats) noted that ‘only one’ out of the two regulations in the package was
related to the coronavirus''® and that the second regulation was ‘both permanent and totally unrelated
to the present pandemic’. Why, he wondered, was this change to planning law being ‘misrepresented
as a response to the coronavirus health issue’?''' Indeed, so strong was the concern that Baroness
Wilcox (Liberal Democrats) tabled a motion of regret, although it was eventually not moved. The
EST Regulations amended road traffic regulations to allow representative on-road trials of e-scooters
to gather evidence on the use and impact of e-scooters, which might also impact on possible future
legislation. The SLSC drew these Regulations to the attention of the House of Lords,''? while the
Department for Transport stated that it considered urgent action was required to provide immediate
additional transport capacity, which had been severely restricted by the impact of Covid-19, a

1%0n the legality of the initial governmental response to the public health emergency, see ] King ‘“The lockdown is lawful
(UKCLA blog, 1 April 2020) https://ukconstitutionallaw.org/2020/04/01/jeff-king-the-lockdown-is-lawful/ (last accessed 7
August 2023) and J King ‘The lockdown is lawful: Part II' (UKCLA blog, 2 April 2020) https:/ukconstitutionallaw.org/
2020/04/02/jeff-king-the-lockdown-is-lawful-part-ii/ (last accessed 7 August 2023).

197The United Kingdom Constitution Monitoring Group, in its first annual report in 2021, described the UK Government
as having been ‘set upon legislating over a range of substantial matters with a constitutional dimension’, with its overall pro-
gramme being ‘notable for its scale, the speed with which it is being implemented’ during the period of law-making examined
in our sample. See The Constitution Society ‘The Constitution in Review: First Report from the United Kingdom Constitution
Monitoring Group, for period 1 January - 30 June 2021° (The Constitution Society, September 2021) p 5.

'%G Hosein ‘Policy laundering, and other policy dynamics’ in E Halpin et al (eds) Cyberwar, Netwar and the Revolution in
Military Affairs (Palgrave Macmillan, 2006) p 228. For discussion of policy laundering in other contexts see P de Hert and A
Aguinaldo ‘A leading role for the EU in drafting criminal powers? Use of the Council of Europe for policy laundering’ (2019)
10 New Journal of European Criminal Law 2; AYH Cheung ‘Intra-executive policy laundering: a new look at an old problem’
(2016) 41(2) North Carolina Journal of International Law and Commercial Regulation 249.

'For more detail see HM Treasury ‘Covid-19 economic support package’ (HM Treasury, 21 December 2021) https:/
www.gov.uk/government/publications/covid-19-economic-support-package (last accessed 7 August 2023).

"Hansard HL Deb, vol 805, cols 941-942, 10 September 2020.

"Ibid.

"25econdary Legislation Scrutiny Committee 22" Report of Session 2019-21 (HL Paper 104, 16 July 2020).

https://doi.org/10.1017/Ist.2023.25 Published online by Cambridge University Press


https://ukconstitutionallaw.org/2020/04/01/jeff-king-the-lockdown-is-lawful/
https://ukconstitutionallaw.org/2020/04/01/jeff-king-the-lockdown-is-lawful/
https://ukconstitutionallaw.org/2020/04/02/jeff-king-the-lockdown-is-lawful-part-ii/
https://ukconstitutionallaw.org/2020/04/02/jeff-king-the-lockdown-is-lawful-part-ii/
https://ukconstitutionallaw.org/2020/04/02/jeff-king-the-lockdown-is-lawful-part-ii/
https://www.gov.uk/government/publications/covid-19-economic-support-package
https://www.gov.uk/government/publications/covid-19-economic-support-package
https://www.gov.uk/government/publications/covid-19-economic-support-package
https://doi.org/10.1017/lst.2023.25

16 Daniella Lock et al.

justification for which the SLSC stated there was insufficient evidence or consultation.''> As noted in
the House of Lords, there appeared to be no rational link between the Regulations and the Covid pan-
demic, and the Regulations related to ‘a major mode of transport development that will affect us all for
the long term and way beyond, by comparison, any much shorter-term Covid-19 considerations on
addressing transport capacity issues and allowing for social distancing’.'’* In other words, as Lord
German put it, delegated legislation was being used to allow ‘major policy change [to be] side-slipped
through Parliament, first, under the cover of a response to the coronavirus crisis and, secondly, by the

. 115
use of the negative procedure’.

(c) Denying Parliament meaningful scrutiny

The third and final limb of the constitutional bargain - enabling meaningful parliamentary scrutiny -
was also undermined during the pandemic. In the sample that we examined, the Executive consistently
elected to use scrutiny-minimising, rather than scrutiny-enabling, mechanisms of making secondary
legislation, with 67 out of the 81 statutory instruments we analysed being made using the made
affirmative procedure (MAP). The work of the Hansard Society suggests this is representative of the
broader practice in pandemic-related delegated law-making. It has found that from the beginning
of our timeframe, 9 March 2020, to 26 February 2021, 356 of 415 Covid-19-related statutory instru-
ments had been made using negative procedures. In other words, at least 356 of such regulations
entered into force without a draft bring presented in advance to Parliament, and thus without parlia-
mentary scrutiny of their justification, proportionality, and urgency.''®

Of the 67 regulations in our sample that were made using the MAP, 65 were made using the MAP
power set out in section 45R of the PHA 1984. This provides that delegated legislation may be passed
under the PHA 1984 using MAP ‘if the instrument contains a declaration that the person making it is
of the opinion that, by reason of urgency, it is necessary to make the order without a draft being so laid
and approved’. The other regulations in our sample not made using the MAP were instead made using
the draft affirmative procedure or Super Affirmative procedure (10) or using the negative procedure
and Made Negative procedure and identified by Parliament as needing to be debated by Parliament
(3) and not subject to procedure as they were not fully drafted (1.7 In the first instance, then,
the sample we examined suggests an Executive inclination towards making delegated legislation by
means of processes that are designed to maximise Executive room for manoeuvre and minimise par-
liamentary involvement and which should, ipso facto, be used sparingly. This is not least because - to
return to Tucker - they reduce the opportunities for public justification by the Executive either of the
content of the regulations or of the claims of urgency that underpin the decision primarily to prom-
ulgate them using such processes.''® This undermined the extent to which parliament could subject
such regulations to meaningful scrutiny.

Notably, such public justification was also undermined by the fact that in relation to all but one set
of regulations no impact assessment was provided.''” The only impact assessment provided was with
respect to the Town and Country Planning (Permitted Development and Miscellaneous Amendments)
(England) (Coronavirus) Regulations 2020. This meant that with respect to all other Covid-19 regula-
tions examined in our analysis, the Government provided parliamentarians with no information as to
their specific impact on human rights or equalities, even though parliamentarians consistently

'Ibid,

"“Hansard HL Deb, vol 806, col 138, 29 September 2020, per Lord Rosser (Labour).

3See n 110 above, col 941.

'1%See the Hansard Society tracker, above n 9.

"""These were the TCP Regulations and the EST Regulations.

"8Tucker, above n 37, p 356.

%A Jack of impact assessments provided by the Government was also an issue highlighted by SLSC with respect to pan-
demic delegated legislation. See Secondary Legislation Scrutiny Committee Government by Diktat, above n 10, paras 67-71.
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complained about the absence of such assessments.'** Importantly, without such assessments, parlia-
mentarians are stymied in effectively ascertaining the proportionality of such regulations, and there-
fore assessing their merits in an evidence-based way. This further limited Parliament’s ability to
engage in meaningful scrutiny of the regulations.

Meaningful scrutiny, in the sense defined by Tucker, was also undermined due to the speed at
which regulations were being made, which often rendered the regulations essentially invulnerable to
defeat. This is due to the tendency of the Government to schedule debates right at the end of the rele-
vant period allowed for a regulation to be in force before Parliament must consider it (usually 28 sit-
ting days). This tendency meant that in many cases parliamentary scrutiny took place when the
relevant regulations had been superseded by new delegated legislation. In our sample, 10 regulations
were scrutinised over a total of 9.8 hours of debate after they had already expired or been amended so
as to render the debate on such regulations ‘academic’'?' and, of course, to remove any opportunity for
the regulations to be defeated (Table 1). Instead, these regulations could be introduced, brought into
force, and enforced - sometimes with consequences like criminal liability — and then superseded,
expired, or revised by new regulations before Parliament ever got to consider them. These 10 regula-
tions included Covid-19 regulations with significant implications for human rights, which - because of
both how they were made and the Government’s decision to take advantage of the maximum period of
time they could operate before being subjected to a parliamentary process — were, in practice, shielded
entirely from parliamentary supervision and meaningful scrutiny. This was the subject of repeated pro-
test from both MPs and Lords over the first year of the pandemic. For example, during the debate on the
superseded Health Protection (Coronavirus, Restrictions) (England) (Amendment) (No 3) Regulations
2020, Lord Scriven (Liberal Democrats) exclaimed that ‘[1]ike lapdogs, we are discussing regulations
that we cannot influence, revise or halt. Ministers sit in an office and decide the law, knowing that
they are immune from normal parliamentary procedures and cannot be held to account’.'”” On 8
February 2021, while debating the Health Protection (Coronavirus, Restrictions) (All Tiers) (England)
(Amendment) Regulations 2021, Justin Madders MP (Labour) lamented that ‘we are once again retro-
spectively approving legislation, particularly regulations that have a dramatic impact on individuals’ lib-
erty, as well as an economic impact’.'>> Such a statement is symbolic of the deep concern regarding the
scheduling of the debates on regulations, and the impact such scheduling had on parliamentary scrutiny
which was regularly expressed by parliamentarians throughout the year featured in our analysis.

In addition to regulations being debated after having been superseded, other regulations were
debated after having been in force for a significant period of time. A total of 29 parliamentary debates
on the Covid-19 regulations in our sample took place after the regulations had already been in force
(in part or in full) for 25 calendar days or more. Importantly, while defeat was a possibility once par-
liamentary scrutiny was then applied, such a defeat would in practice be of little consequence to the
Government considering the pace at which regulations were being passed. Moreover, at this stage,
businesses, institutions, and public authorities such as the police were already abiding by and enforcing
these regulations, investing where necessary to accommodate them. In other words, the Government
effectively developed a practice of continually passing regulations with a view to only keeping them in
force until just before the deadline for parliamentary approval and scheduling parliamentary debates
right at the end of this time, by which point new regulations would be implemented. Indeed, this is

'20For example, Sir Christopher Chope (Conservative MP) made such a complaint while scrutinising The Public Health
(Coronavirus) (Protection from Eviction) (England) (No 2) Regulations 2021 in the Delegated Legislation Committee. Sir
Christopher highlighted that the regulations ‘like so many others, do not have an impact assessment’. The Government
had argued that it was not necessary to provide one. Chope vehemently disagreed with this conclusion, emphasising that
the ‘Minister himself has said that a careful balancing act must [sic] be conducted, taking into account competing interests’
and that ‘[t]herefore, we owe it to Parliament and to the process of scrutiny to be able to see the Government’s workings: HC
DLC (9 March 2021) cols 1-10.

21 Hansard HL Deb, vol 803, col 2009, 15 June 2020, per Lord Hunt (Labour).

1221 ansard HL Deb, vol 804, col 396, 25 June 2020.

2 Hansard HC Deb, vol 689, col 7, 8 February 2021.
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Table 1. Time spent debating superseded regulations

Superseded regulation

Time spent debating

Health Protection (Coronavirus, Restrictions) (England) (Amendment) (No 2) Regulations
2020

38 minutes (House of
Commons)*

85 minutes (House of
Lords)?

The Health Protection (Coronavirus, Restrictions) (England) (Amendment) (No 3)
Regulations 2020

64 minutes (House of
Lords)?

Health Protection (Coronavirus, Restrictions) (No 2) (England) Regulations 2020

46 minutes (House of
Commons)*

The Health Protection (Coronavirus, Restrictions) (North East of England)
Regulations 2020

80 minutes (House of
Lords)®

Health Protection (Coronavirus, Restrictions) (Self-Isolation) (England) Regulations 2020
Health Protection (Coronavirus, Restrictions) (North of England, North East and

89 minutes (House of
Commons)®

North West of England and Obligations of Undertakings (England etc) (Amendment)
Regulations 2020

Health Protection (Coronavirus, Restrictions) (Self-Isolation and Linked Households)
(England) Regulations 2020

140 minutes (House of
Lords)”

Health Protection (Coronavirus, Restrictions) (All Tiers) (England) (Amendment) (No 4)
Regulations 2020

34 minutes (House of
Commons)®

Health Protection (Coronavirus, Restrictions) (All Tiers) (England) (Amendment)
Regulations 2021

Health Protection (Coronavirus, Restrictions) (All Tiers and Self-Isolation) (England)
(Amendment) Regulations 2021

74 minutes (House of
Commons)®

l5pm—5.38pm, HC DLC, cols 1-14 (10 June 2020).

28.21-9.46pm, HL Deb, vol 803, cols 2007-2028 (15 June 2020).

31.28pm-2.32pm approximately, HL Deb, vol 804, cols 394-413 (25 June 2020).
#11.30am-12.16pm, HC DLC, cols 1-16 (16 July 2020).

52.55pm-4.20pm approximately, HL Deb, vol 806, cols 886-908 (12 October 2020).
64.30pm-5.59pm, HC DLC, cols 1-26 (19 October 2020).

72.30pm-4.50pm approximately, HL Deb, vol 809, cols 309-345 (7 January 2021).
84.00pm-4.34pm, HC DLC, cols 1-12 (25 June 2021).

96.00pm-7.14pm, HC DLC, cols 1-22 (8 February 2021).

essentially what happened during the period of pandemic delegated law-making we examined.'** As a
result of the handling of procedural matters surrounding the pandemic delegated legislation in this
way, and as set out in the paragraphs above, in many cases Parliament was prevented from exerting
meaningful scrutiny of such regulations.

Conclusion

The failures to adhere to the constitutional bargain of delegated law-making during the pandemic that
we observe, and which are substantiated by the sample analysis undertaken here, had tangible conse-
quences including, but going beyond, the constitutional damage they may have inflicted. It is appro-
priate to pause to recall that the harms the constitutional bargain seeks to mitigate can be material as
well as institutional. As the Select Committee on the Constitution has noted, the lack of meaningful
scrutiny by Parliament created further leeway for the Government to make errors in its regulations,'*>

12*This rapid making and repealing of legislation has also been the subject of criticism by the Lords’ Select Committee on
the Constitution. See Select Committee on the Constitution ‘Covid-19 and the use and scrutiny of emergency powers’ (3rd
Report of Session 2021-22, HL Paper 15, 10 June 2021) paras 179-188.

125As highlighted by the Select Committee on the Constitution, which emphasised that ‘limiting the time available for
parliamentary scrutiny also gives rise to an increased risk of legal errors and unintended consequences’ in pandemic delegated
legislation: see ibid, para 15.
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and many parliamentarians commented on the fact that regulations frequently contained mistakes that
were sometimes ‘corrected’ by later regulations.'*® Moreover, the pace and volume of regulation-
making resulted in confusion about what the law required, of whom, when, and in what circum-
stances, and it was noted that little seemed to be done to support persons with impaired capacity
to understand and abide by the regulations. The potential for this was repeatedly cited by the
House of Lords."*

While pace, volume, incoherence, and poor communication cannot be attributed solely to the reli-
ance on delegated law-making, it seems clear that the effective invulnerability of regulations to defeat
and the marginalisation of Parliament as scrutiniser meant that the usual institutional incentives
towards coherence and political acceptability may not have operated as keenly in the pandemic as
we might ordinarily expect. This clearly contributed to a culture of sub-optimal regulatory quality
in a context where people’s health and lives were dependent on their impact and effective operation.'*®

Although the prolific use of delegated legislation in the pandemic has attracted significant atten-
tion, the analysis that we outline is best understood as illustrating the broad and persistent challenges
with delegated law-making that, as discussed above, have long been recognised by Parliament and
scholars. Over the course of the pandemic these challenges have crystallised in a context of the general
marginalisation of Parliament that both we and others have already remarked upon,'* and which is
itself an intensification of a longer-standing trend of the Government eroding Parliament’s standing
within the UK constitution."** During the pandemic the heavy reliance on delegated legislation, brus-
que and sometimes performative engagement with parliamentary oversight, and simultaneous pursuit
of an ambitious legislative agenda and significant constitutional change (most notably relating to
Brexit) certainly suggests an Executive determined to prosecute its policy agenda regardless of the
strains imposed by and in the Covid-19 pandemic. Combined with the current government’s signifi-
cant parliamentary majority, the acquisition and deployment of significant amounts of discretion'”’
and of relatively unscrutinised power, including delegated legislative power, over the last two years
makes visible the degree to which Executive dominance is not only possible but operationalised in
Parliament. The breakdown of the constitutional bargain that, at least in principle, underpins

125For example, see commentary from Justin Madders, who emphasised there were a high number of unnecessary errors in
the regulations he had examined: HC DLC (8 February 2021) col 7.

127See for example the intervention of Baroness Bull: Hansard HL Deb, vol 805, col 471, 3 September 2020.

'2The Health and Social Care, and Science and Technology Committee described the tier system introduced by the reg-
ulations as ‘unsatisfactory’. See Health and Social Care, and Science and Technology Committees, above n 105, paras 115-
124. The JCSI described the manner in which the Tier regulations were introduced as contributing to a great deal of con-
fusion and uncertainty during the pandemic. See Rule of Law Themes from Covid-19 Regulations, above n 10, paras 62-73.

'2°Grez Hidalgo et al, above n 5; D Lock et al ‘Parliament’s one-year review of the Coronavirus Act 2020: another example
of Parliament’s marginalisation in the Covid-19 pandemic’ (2021) 92 Political Quarterly 4; E Kirton-Darling et al ‘Legislating
for a pandemic: exposing the stateless state’ (2020) 47 (S2) Journal of Law and Society $302, S$306-S307; M Russell et al ‘The
marginalisation of the House of Commons under Covid has been shocking; a year on, parliament’s role must urgently be
restored’ (The Constitution Unit, 21 April 2021) https:/constitution-unit.com/2021/04/21/covid-and-parliament-one-year-
on/ (last accessed 7 August 2023); R Cormacain ‘Parliamentary scrutiny of coronavirus lockdown regulations: a rule of
law analysis’ (Bingham Centre for the Rule of Law, 28 September 2020) https:/binghamcentre.biicl.org/publications/
parliamentary-scrutiny-of-coronavirus-lockdown-regulations-a-rule-of-law-analysis?cookiesset=1&ts=1651726014 (last accessed
7 August 2023).

3%The Constitution Society, above n 107; A Walker ‘The government’s approach to the UK constitution: cause for concern’
(The Constitution Society, 7 September 2021) https:/consoc.org.uk/the-governments-approach-to-the-uk-constitution-
cause-for-concern/ (last accessed 7 August 2023); A Blick and P Hennessy ‘Good chaps no more? Safeguarding the consti-
tution in stressful times’ (The Constitution Society, 18 November 2019) https:/consoc.org.uk/publications/good-chaps-no-
more-safeguarding-the-constitution-in-stressful-times-by-andrew-blick-and-peter-hennessy/ (last accessed 7 August 2023);
M Hunt ‘Parliament must tell this overreaching executive: “Not in our name™ (Prospect 11 September 2020) https:/
www.prospectmagazine.co.uk/politics/parliament-overreaching-executive-brexit-withdrawal-agreement-international-law
(last accessed 7 August 2023); B Ward ‘Britain’s democratic fabric is being eroded by Boris Johnson’s government’ (Human
Rights Watch 26 October 2020) https:/www.hrw.org/news/2020/10/26/britains-democratic-fabric-being-eroded-boris-
johnsons-government (last accessed 7 August 2023).

M Cohn A Theory of the Executive Branch: Tension and Legality (Oxford: Oxford University Press, 2021).
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delegated law-making during the pandemic is an exposition rather than a source of this dominance
and its corrosive effects on core tenets of the UK constitution: parliamentary supremacy and associated
accountability to Parliament. Thus, the practice of delegated law-making during the Covid-19 regula-
tions exposes what is a deep constitutional conundrum in the UK.

We note that certain of the dynamics set out above were replicated in comparative Westminster
jurisdictions.'”> For example, in Australia the Senate Standing Committee for the Scrutiny of
Delegated Legislation expressed concerns regarding the use of delegated legislation during the pan-
demic."”” In that jurisdiction, a sizeable proportion of delegated legislation passed during the pan-
demic was exempt from parliamentary scrutiny, and scrutiny per se was significantly impacted by
long-term suspension of the Commonwealth Parliament.'** However, these patterns of excessive dele-
gation and limited parliamentary scrutiny were neither inevitable nor universal. New Zealand experi-
enced an early course correction with respect to the use of delegated legislation. In its August 2020
review of delegation, the Regulations Review Committee found that government departments had
been ‘receptive’ to feedback expressing concern about the lack of clarity of some Covid-19 regulations,
following which the quality of secondary legislation ‘significantly improved’.'*

This ‘positive influence’ of the Regulations Review Committee is reflective of the New Zealand
Government’s willingness to engage effectively with Parliament and of the broader constitutionalist
mindset that Government exhibited throughout the pandemic.'*®

Indeed, as in New Zealand, delegated law-making in the United Kingdom is not a problem with-
out a solution. As shown in Part 2, seeking to design a mode of balancing the (legitimate) need for
delegated law-making with the constitutional imperative for parliamentary supremacy has long been
a preoccupation of key actors, including parliamentary committees. Across all three dimensions of
the constitutional bargain, changes that would better maintain constitutional equilibrium are pos-
sible. Both scholars and parliamentarians have made clear and simple suggestions for reform in
the UK context, that may yet serve to mitigate against the problems we have identified.'*” For
example, the DPRRC has proposed avoiding skeleton legislation, except where necessary and fully
justified."*® The proposal recommends the use of a ‘skeleton bill declaration’ to identify legislation
the Government considers to contain skeleton provisions."”” Under this scheme, the Executive
would be required to make a declaration in an accompanying delegated powers memorandum
that a Bill should be understood as creating a skeleton provision, with the DPRRC having a

32p Dey and JR Murphy ‘Pandemic parliamentary oversight of delegated legislation: comparing the performance of
Westminster systems’ (2021) 15(4) ICL Journal 465.

133 Australian Senate Standing Committee on Regulations and Ordinances ‘Parliamentary scrutiny of delegated legislation
(Inquiry Report, 3 June 2019) p 10.

*M Rizzi and T Tulich ‘Australia: all bets on the Executive’ in Grogan and Donald, above n 13, p 465.

3*New Zealand Regulations Review Committee ‘Briefing to review secondary legislation made in response to Covid-19’
(Final Report) (August 2020) p 3.

3*The New Zealand government’s general approach to parliamentary scrutiny is reflective the kind of constitutional dis-
position towards accountability that we advocate in this piece. This disposition is not limited to pandemic regulation making
but extends to Prime Minister and ministerial statements, answers to oral and written questions, among others. See D Knight
‘New Zealand: legal response to Covid-19” in ] King and O Ferraz (eds) The Oxford Compendium of National Legal Responses
to Covid-19 (Oxford: Oxford University Press, 2021) paras 40-46. See also DR Knight ‘Accountability through dialogue’ in
Grogan and Donald, above n 13; DR Knight ‘Law-making and accountability in responding to Covid-19: the case of New
Zealand” (Melbourne Forum on Constitution-Building) https:/law.unimelb.edu.au/__data/assets/pdf_file/0008/3476537/
MF20-Web2-NZ-Knight-FINAL.pdf (last accessed 7 August 2023).

Y7For example, see Tucker, above n 37; K Strem et al Delegation and Accountability in Parliamentary Democracies
(Oxford: Oxford University Press 2003); Secondary Legislation Scrutiny Committee Government by Diktat, above n 10;
Select Committee on the Constitution Covid-19, above n 124; Select Committee on the Constitution The Legislative
Process, above n 25.

¥¥Delegated Powers and Regulatory Reform Democracy Denied, above n 10, paras 66-67.

39bid, para 69.
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power of scrutiny reserved. When such a declaration is made, the DPRRC and Parliament at large
are on notice that what they are being asked to introduce is a skeleton provision and, according to
the principle of delimiting delegated power, should proceed with great caution in considering
whether this is appropriate, or whether a more limited delegation of law-making power would be
preferable. This offers them a prompt to require justification from Government and to subject
that justification to robust scrutiny.'*’

Further, simple proposals have been made with a view to compelling executive self-restraint. These
include proposals to include sunset clauses in primary legislation to make clear the expectation that
the Government will seek to revert to ordinary law-making at the earliest possible opportunity.'*'
This can be achieved not only by ensuring that sunset clauses give rise to expiry/renewal debates in
good time (and certainly sooner than two years from the introduction of emergency legislation),
but also by treating those sunset debates as situations of meaningful jeopardy for the government.
In the pandemic, for example, the CVA 2020 foresaw its expiry two years after its introduction but
allowed for both the earlier expiration of particular powers therein (and, indeed, many powers were
expired early) and the extension of certain powers beyond the sunset.'** However, the broad frame-
work that the CVA 2020 created to govern significant parts of the pandemic response, including
the general turn to delegated law-making, was not up for meaningful revision by Parliament within
its two-year existence; as we have noted elsewhere, its built-in review mechanisms were ineffective
by design.'*

There are also proposals to empower Parliament to exert proper scrutiny on delegated legislation.
This includes a long-standing proposal for a sifting committee with power to determine the level of
parliamentary scrutiny particular instruments would receive.'** One was established in response to
the legislation governing the UK’s withdrawal from the European Union. Following the inclusion of
exceptionally broad powers to create delegated legislation, including Henry VIII powers, in section
8 of the European Union (Withdrawal) Act 2018, a new Commons committee, the European
Statutory Instruments Committee, was established to examine and report on Government decisions
to subject delegated legislation to negative procedures."*> The SLSC added a similar function to its
remit.'*® As a result, the SLSC considers the policy effects of statutory instruments and the type of
procedure delegated legislation should be subject to."*” There is no equivalent body made up of
MPs that performs a similar function. Thus, there remains scope to enhance the scrutiny of delegated
legislation through the establishment of a body specifically designed for MPs to sift such legislation
and determine what kind of procedure they should be subject to.

“OThe government disagreed with the recommendation to have a ‘skeleton bill declaration’ (on the grounds that it would
be difficult to define what a skeleton bill is) and to introduce a ‘scrutiny reserve’ (expressing that it had ‘strong reservations’
but without fleshing out what those reservations were). See Letter of the Leader of the House of Commons to the chairman of
the Delegated Powers and Regulatory Reform Committee, 24 January 2022, available at https:/committees.parliament.uk/
publications/8672/documents/88067/default/ (last accessed 7 August 2023).

1See Select Committee on the Constitution Covid-19, above n 124, para 68, which states that regulations made under the
PHA 1984 should expire after three months and para 82, which recommended a three-month sunset clause for all regulations
made in response to a public health emergency. See also Public Administration and Constitutional Affairs Committee
Coronavirus Act 2020 Two Years On (Seventh Report of Session 2021-22, HC 978, 18 March 2022), para 27 which recom-
mends a sunset clause in any future legislation.

"2For instance, in February 2022, the Government announced that it would be keeping in force four provisions of the
CVA 2020 beyond the two-year deadline: ss 30, 53, 54 and 55. See Cabinet Office ‘Covid-19 Response: Living with
Covid-19 (Cabinet Office, 23 February 2022) https://www.gov.uk/government/publications/covid-19-response-living-with-
covid-19/covid-19-response-living-with-covid-19#legislation (last accessed 7 August 2023).

“3Grez Hidalgo et al, above n 5.

"“UFor example, see A Tucker ‘Brexit and the problem with delegated legislation’ in Doyle et al, above n 58.

">The Committee’s powers are set out under a temporary Standing Order of 3 February 2020 (as amended on 17 March
2021).

“The Committee’s terms of reference, as amended on 13 May 2021, are set out at https:/committees.parliament.uk/
committee/255/secondary-legislation-scrutiny-committee/ (last accessed 7 August 2023).

Ibid.
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Even if such a sifting committee were established, however, the likelihood is that in a situation of
urgency or exigency — such as that faced in the Covid-19 pandemic - the volume of regulations and
pressures of time might mean that scrutiny gaps would appear in any future public health emergency.
The question that then arises is whether we really need to continue to do things in the way that we do
them now. Even bearing in mind that exact epidemiological and social conditions will vary across pub-
lic health crises, and that different diseases will have different characteristics and behavioural patterns,
the general sense of the kinds of powers that might be needed to safeguard public health can largely be
predicted. Indeed, they are predicted in the PHA 1984 as amended which, as already noted, has been
the primary source of regulations over the course of the pandemic. We know this not only from local
and comparative experience, but also from the international best practice and standards that exist to
support states in ensuring preparedness for future emergencies.'*® Thus, while the exact scale, scope,
and perhaps combination of measures that might be considered necessary in each situation may only
be determinable within the concrete conditions of a crisis, the nature and possible scales of those inter-
ventions can be foreseen and, thus, can be debated in advance. This kind of preparatory practice would
not bind the government, which would still have the capacity to adapt to the realities of the situation it
sought to address, but it would provide a previously scrutinised set of principles and indication of
approach to proportionality, necessity, and appropriateness to guide Ministers and provide
Parliament with a jumping-off point for concrete scrutiny. Legislative and regulatory preparedness
of this kind would indicate a shift to crisis management in situations of reasonably foreseeable exi-
gency and recognise that scrutiny of crisis responses can have different temporalities to those imposed
by the immediacy of an emergency.'** Although there were some indications that provisions of the
CVA 2020 had been drafted in the context of ‘Exercise Cygnus’,"*° as the Constitution Committee
noted, these were not subject to parliamentary consultation,"”" thus representing a missed opportunity
to enhance the legitimacy of — and potentially improve Parliament’s input on - the UK government’s
response to the emergency.

The obvious contention that improving safeguards and parliamentary accountability in a public
emergency context is a matter of political will has been recently confirmed by the enactment by
the Scottish Parliament of the Coronavirus (Recovery and Reform) (Scotland) Act 2022. Section 1
of this Act amends the Public Health etc (Scotland) Act 2008, which provides the Scottish legislative
framework for the legal response to a public health emergency. Crucially, the amendments introduced
a new requirement to trigger emergency law-making powers in the form of a ‘public health declar-
ation’ (new section 86B). These declarations can only be made if ‘an infectious disease or contaminant
constitutes or may constitute a danger to human health’ and public health regulations ‘may be a way of

148Gee, for example, World Health Organization THR: A framework to protect people from health emergencies™ https://
www.who.int/health-topics/international-health-regulations (last accessed 29 August 2023); United Nations High
Commissioner for Refugees (UNHCR) ‘Policy on Emergency Preparedness and Response’ https:/emergency.unhcr.org/
entry/124201/policy-on-emergency-preparedness-and-response (last accessed 7 August 2023); American Association for
the International Commission of Jurists ‘Siracusa Principles on the Limitation and Derogation Provisions in the
International Covenant on Civil and Political Rights’ (AAIC], April 1995) https:/www.icj.org/wp-content/uploads/1984/
07/Siracusa-principles-ICCPR-legal-submission-1985-eng.pdf (last accessed 7 August 2023).

“*One option would be to rely on the practice of drafting legislation that can be ‘saved” for use in foreseeable future con-
texts but debated outside of the exigencies of these contexts. The advantage of this approach is that the powers are formulated,
debated, and agreed on at a time in which the Government and Parliament are not under strain, which is likely to encourage a
more limited approach to defining delegated law-making powers. Such an approach is not alien to Parliament. One example
of this kind of draft legislation is the Draft Enhanced Terrorism Prevention and Investigation Measures (TPIMs) Bill, which
was drafted under then Home Secretary, Theresa May, and debated in 2012. The Bill was drafted in anticipation of the need
for the stronger counter-terrorism measures in the future, outlined when enhanced measures could be used, and what kinds
of controls they could impose on suspected terrorists.

*Opublic Health England ‘Exercise Cygnus Report (UK Government, 2017) https:/assets.publishing service.gov.uk/
government/uploads/system/uploads/attachment_data/file/927770/exercise-cygnus-report.pdf (last accessed 14 February
2023), 7-8.

?ISelect Committee on the Constitution Covid-19, above n 124, para 48.
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protecting against this danger’. This declaration must be laid before Parliament and approved by a
motion. There is a duty on ministers to revoke this declaration if the conditions for its making no
longer apply, with the effect of ceasing the power to make public health regulations. Other significant
amendments are to provide in primary legislation the sort of things that ministers can do in exercising
the powers, specific substantive limitations on the emergency law-making powers and review
processes.'*?

While there is still room for improving this framework, the Scottish 2022 Act illustrates that
another, more accountable, approach to delegation in public health emergencies is possible. It rein-
forces the impression, gleaned also from the recently suggested reforms considered above, that
there is no shortage of proposals to strengthen the constitutional bargain of delegated legislation.
What is lacking is the political will to wean governments off the power to make law unscrutinised.

152pyblic Health etc (Scotland) Act 2008, ss 86D, 86E, 86F, 86G, 86H, 861, as amended by the Coronavirus (Recovery and
Reform) (Scotland) Act 2022.
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Appendix

Table A. Regulations that were debated

Laid before Hansard
No Regulations (SI Number) Made Parliament Came into force Debated references Parent Act
1 Health Protection 10.02.2020 10.02.2020 10.02.2020 09.03.2020 DLC (9 March Sections 45B, 45C, 45F and
(Coronavirus) Regulations 2020) cols 1-8 45P of the Public Health
2020 (Sl 2020/129) (Control of Disease) Act 1984,
in accordance with section
45R
2 Health Protection 26.03.2020 26.03.2020 26.03.2020 12.05.2020 HL Deb (12 May Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Restrictions) 2020) vol 803 cols 45F(2) and 45P of the Public
(England) Regulations 2020 596-619* Health (Control of Disease)
(SI 2020/350) Act 1984, in accordance with
section 45R
3 Health Protection 21.04.2020 22.04.2020 22.04.2020 12.05.2020 HL Deb (12 May Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Restrictions) 2020) vol 803 cols 45F(2) and 45P of the Public
(England) (Amendment) 596-618* Health (Control of Disease)
Regulations 2020 (SI 2020/ Act 1984, in accordance with
447) section 45R
4 Motor Vehicles (Tests) 30.03.2020 30.03.2020 31.03.2020, except 13.05.2020 HL Deb (13 May Section 47(5) of the Road
(Amendment) (Coronavirus) regulation 3 which 2020) vol 803 cols Traffic Act 1988
Regulations 2020 (SI 2020/ came into force on 690-709
382) 30.09.2020
5 Health Protection 12.05.2020 13.05.2020 13.05.2020 10.06.2020 DLC (10 June Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Restrictions) 2020) cols 1-14 45F(2) and 45P of the Public
(England) (Amendment) Health (Control of Disease)
(No 2) Regulations 2020 Act 1984 in accordance with
(SI 2020/500) section 45R
6 The Health Protection 09.07.2020 10.07.2020 11.07.2020, except 20.07.2020 DLC (20 July 2020) Sections 45C(1), (3)(c), (4)(d),

(Coronavirus, Restrictions)
(No 2) (England)
(Amendment) Regulations
2020 (SI 2020/719)

regulation 2(4) which

came into force on
13.07.2020

cols 1-10

45F(2) and 45P of the Public

Health (Control of Disease)

Act 1984, in accordance with
section 45R
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(Coronavirus, Wearing of
Face Coverings on Public
Transport) (England)
Regulations 2020 (SI 2020/
592)

cols 1-10

7 Health Protection 31.05.2020 01.06.2020 01.06.2020 25.06.2020 HL Deb (25 June Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Restrictions) 2020) vol 804 cols 45F(2) and 45P of the Public
(England) (Amendment) 393-413* Health (Control of Disease)
(No 3) Regulations 2020 Act 1984 in accordance with
(SI 2020/558) section 45R
8 Health Protection 12.06.2020 12.06.2020 15.06.2020, except 25.06.2020 HL Deb (25 June Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Restrictions) regulations 1, 2(1), 2020) vol 804 cols 45F(2) and 45P of the Public
(England) (Amendment) (2), (4)(c), (5), (6)(a) 393-413* Health (Control of Disease)
(No 4) Regulations 2020 and (c), (7), (8) and Act 1984 in accordance with
(SI 2020/588) (9) which came into section 45R
force on 13.06.2020
9 Draft Contracts for 07.07.2020 04.06.2020 08.07.2020 29.06.2020 DLC (29 June Sections 6(1), 6(5), 9(1), (2),
Difference (Electricity 2020) cols 1-8 (4), (6) and (7), 21(1) and 21
Supplier Obligations) 02.07.2020 HL Deb (2 July (3) of the Energy Act 2013
(Amendment) (Coronavirus) 2020) vol 804 cols
Regulations 2020 (SI 2020/ 822-836
709)
10 Draft Higher Education (Fee 12.08.2020 04.06.2020 13.08.2020 01.07.2020 DLC (1 July 2020) Parts 1 and 2, section 119(5)
Limits and Student Support) cols 1-8 (a) and (b) of, and paragraphs
(England) (Coronavirus) 02.07.2020 HL Deb (2 July 2(5) and (11), 3(4) and (10)
Regulations 2020 2020) vol 804 cols and 4 of Schedule 2 to, the
(SI 2020/853) 848-872 Higher Education and
Research Act 2017, and
(b) in relation to Parts 1 and
3, sections 22(1), (2)(b) and 42
(6) of the Teaching and
Higher Education Act 1998
11 Draft Electricity Capacity 03.07.2020 04.06.2020 04.07.2020 02.07.2020 HL Deb (2 July Sections 27 to 32, 36 and 40
(Amendment etc) 2020) vol 804 cols (1) of the Energy Act 2013
(Coronavirus) Regulations 836-847
2020 (SI 2020/697)
12 Health Protection 14.06.2020 15.06.2020 15.06.2020 06.07.2020 DLC (6 July 2020) Sections 45C(1), (3)(c), (4)(d),

45F(2) and 45P of the Public

Health (Control of Disease)

Act 1984 in accordance with
section 45R

(Continued)
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Table A. (Continued.)

Laid before Hansard
No Regulations (SI Number) Made Parliament Came into force Debated references Parent Act
13 Draft Community 21.07.2020 30.06.2020 22.07.2020 14.07.2020 DLC (14 July 2020) Sections 205(1), 217(1), 218(1)
Infrastructure Levy cols 1-6 to (4), 220(1) to (3), and 222
(Coronavirus) (Amendment) (1) of the Planning Act 2008
(England) Regulations 2020
(SI 2020/781)
14 Health Protection 03.07.2020 03.07.2020 04.07.2020 16.07.2020 DLC (16 July 2020) Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Restrictions) cols 1-14 45F(2) and 45P of the Public
(Leicester) Regulations 2020 Health (Control of Disease)
(SI 2020/685) Act 1984 in accordance with
section 45R
15 Health Protection 03.07.2020 03.07.2020 04.07.2020 16.07.2020 DLC (16 July 2020) Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Restrictions) cols 1-16 45F(2) and 45P of the Public
(No 2) (England) Regulations Health (Control of Disease)
2020 (SI 2020/684) Act 1984 in accordance with
section 45R
16 Health Protection 16.07.2020 17.07.2020 18.07.2020 03.09.2020 HL Deb Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Restrictions) (3 September 45F(2) and 45P of the Public
(England) (No 3) Regulations 2020) vol 805 cols Health (Control of Disease)
2020 (SI 2020/750) 466-488 Act 1984 in accordance with
section 45R
17 Town and Country Planning 23.06.2020 24.06.2020 01.08.2020 except 10.09.2020 HL Deb Sections 59, 60, 61, 74(1), 108
(Permitted Development and regulations 20 and 21 (10 September (2A), (3C), (5) and (6), 220 and
Miscellaneous Amendments) which came into 2020) vol 805 cols 333(1) and (7) of the Town
(England) (Coronavirus) force on 25.06.2020 940-959 and Country Planning Act
Regulations 2020 (SI 2020/ 1990
632)
18 Health Protection 22.07.2020 23.07.2020 25.07.2020 14.09.2020 DLC Sections 45C(1), (3)(c), (4)(d),

(Coronavirus, Restrictions)
(No 2) (England)
(Amendment) (No 2)
Regulations 2020 (SI 2020/
788)

(14 September
2020) cols 1-10
HL Deb (18
September 2020)
vol 805 cols
1543-1565*

45F(2) and 45P of the Public

Health (Control of Disease)

Act 1984 in accordance with
section 45R
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19 Health Protection 26.08.2020 27.08.2020 28.08.2020 18.09.2020 HL Deb Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Wearing of (18 September 45F(2) and 45P of the Public
Face Coverings in a Relevant 2020) vol 805 cols Health (Control of Disease)
Place and on Public 1566-1588* Act 1984 in accordance with
Transport) (England) DLC (21 section 45R
(Amendment) Regulations 21.09.2020 September 2020)
2020 (SI 2020/906) cols 1-24
20 Health Protection 23.07.2020 23.07.2020 24.07.2020 18.09.2020 HL Deb Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Wearing of (18 September 45F(2) and 45P of the Public
Face Coverings in a Relevant 2020) vol 805 cols Health (Control of Disease)
Place) (England) Regulations 1566-1588* Act 1984 in accordance with
2020 (SI 2020/791) section 45R
21 Health Protection 20.08.2020 21.08.2020 22.08.2020 18.09.2020 HL Deb Sections 45C(1), (3)(c) and (4)
(Coronavirus, Wearing of (18 September (d), 45F(2) and 45P(2) of the
Face Coverings in a Relevant 2020) vol 805 cols Public Health (Control of
Place) (England) 1566-1588* Disease) Act 1984 in
(Amendment) (No 2) DLC (21 accordance with section 45R
Regulations 2020 (SI 2020/ 21.09.2020 September 2020
882) cols 1-24
22 Health Protection 14.08.2020 14.08.2020 15.08.2020 18.09.2020 HL Deb Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Restrictions) (18 September 45F(2) and 45P of the Public
(No 2) (England) 2020) vol 805 cols Health (Control of Disease)
(Amendment) (No 3) 22.09.2020 1543-1565* Act 1984 in accordance with
Regulations 2020 (SI 2020/ DLC (22 section 45R
863) September 2020)
cols 1-14
23 Health Protection 26.08.2020 27.08.2020 28.08.2020 18.09.2020 HL Deb (18 Sections 45C(1), (3)(c), (4)(d),
(Coronavirus) (Restrictions September 2020) 45F(2) and 45P of the Public
on Holding of Gatherings vol 805 cols Health (Control of Disease)
and Amendment) (England) 1543-1565* Act 1984 in accordance with
Regulations 2020 (SI 2020/ section 45R
907)
24 Health Protection 02.08.2020 03.08.2020 03.08.2020 21.09.2020 DLC (21 Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Restrictions) September 2020) 45F(2) and 45P of the Public
(Leicester) (No 2) cols 1-14 Health (Control of Disease)

Regulations 2020 (SI 2020/
824)

Act 1984 in accordance with
section 45R

(Continued)
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Table A. (Continued.)

Laid before Hansard
No Regulations (SI Number) Made Parliament Came into force Debated references Parent Act
25 The Health Protection 18.08.2020 18.08.2020 19.08.2020 21.09.2020 DLC Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Restrictions) (21 September 45F(2) and 45P of the Public
(Leicester) (No 2) 2020) cols 1-14 Health (Control of Disease)
(Amendment) Regulations Act 1984 in accordance with
2020 (SI 2020/875) section 45R
26 Health Protection 06.08.2020 07.08.2020 08.08.2020 21.09.2020 DLC Sections 45C(1), (3)(c) and (4)
(Coronavirus, Wearing of (21 September (d), 45F(2) and 45P(2) of the
Face Coverings in a Relevant 2020) cols 1-24 Public Health (Control of
Place) (England) HL Deb (18 Disease) Act 1984 in
(Amendment) Regulations September 2020) accordance with section 45R
2020 (SI 2020/839) vol 805 cols
1566-1588*
27 Health Protection 31.07.2020 31.07.2020 01.08.2020 21.09.2020 DLC Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Restrictions) (21 September 45F(2) and 45P of the Public
(Blackburn with Darwen and 2020) cols 1-16 Health (Control of Disease)
Bradford) Regulations 2020 Act 1984 in accordance with
(SI 2020/822) section 45R
28 Health Protection 25.08.2020 25.08.2020 26.08.2020 21.09.2020 DLC Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Restrictions) (21 September 45F(2) and 45P of the Public
(Blackburn with Darwen and 2020) cols 1-16 Health (Control of Disease)
Bradford) (Amendment) Act 1984 in accordance with
Regulations 2020 (SI 2020/ section 45R
898)
29 Health Protection 02.09.2020 02.09.2020 02.09.2020 21.09.2020 DLC Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Restrictions) (21 September 45F(2) and 45P of the Public
(Blackburn with Darwen and 2020) cols 1-16 Health (Control of Disease)
Bradford) (Amendment) Act 1984 in accordance with
(No 2) Regulations 2020 section 45R
(SI 2020/930)
30 Health Protection 02.09.2020 03.09.2020 03.09.2020 21.09.2020 DLC Sections 45C(1), (3)(c), (4)(d),

(Coronavirus, Restrictions)
(Blackburn with Darwen and
Bradford) (Amendment)
(No 3) Regulations 2020
(SI 2020/935)

(21 September
2020) cols 1-16

45F(2) and 45P of the Public

Health (Control of Disease)

Act 1984 in accordance with
section 45R
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31 Health Protection 07.09.2020 07.09.2020 08.09.2020 25.09.2020 HL Deb Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Restrictions) (25 September 45F(2) and 45P of the Public
(Blackburn with Darwen and 2020) vol 805 cols Health (Control of Disease)
Bradford, Leicester, and 2005-2028* Act 1984 in accordance with
North of England) section 45R
(Amendment) Regulations
2020 (S| 2020/954)
32 Electric Scooter Trials and 30.06.2020 30.06.2020 04.07.2020 29.09.2020 HL Deb Section 57(1) to (3) of the
Traffic Signs (Coronavirus) (29 September Vehicle Excise and
Regulations and General 2020) vol 806 cols Registration Act 1994,
Directions 2020 (Sl 2020/663) 137-150 sections 16(1) and (3), 97(3)
(a) and (b), 98(4) and 105(1),
(2)(a) and (f) and (3) of the
Road Traffic Act 1988 and
section 64(1), (2), (3) and (5)
of the Road Traffic
Regulation Act 1984
33 Health Protection 10.09.2020 10.09.2020 10.09.2020 29.09.2020 DLC Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Restrictions) (29 September 45F(2) and 45P of the Public
(Bolton) Regulations 2020 (SI 2020) cols 1-10 Health (Control of Disease)
2020/974) Act 1984 in accordance with
section 45R
34 Health Protection 04.08.2020 04.08.2020 05.08.2020 21.09.2020 DLC Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Restrictions on (21 September 45F(2) and 45P of the Public
Gatherings) (North of 2020) cols 114-* Health (Control of Disease)
England) Regulations 2020 25.09.2020 HL Deb (25 Act 1984 in accordance with
(SI 2020/828) September 2020) section 45R
vol 805 cols 2005-
2028*
35 Health Protection 07.08.2020 10.08.2020 08.08.2020 21.09.2020 DLC Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Restrictions on (21 September 45F(2) and 45P of the Public
Gatherings) (North of 2020) cols 1-14* Health (Control of Disease)
England) (Amendment) 25.09.2020 HL Deb (25 Act 1984 in accordance with
Regulations 2020 September 2020) section 45R
(SI 2000/846) vol 805 cols 2005-
2028*
(Continued)
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Table A. (Continued.)

Laid before Hansard
No Regulations (SI Number) Made Parliament Came into force Debated references Parent Act
36 Health Protection 14.08.2020 14.08.2020 15.08.2020 21.09.2020 DLC Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Restrictions on (21 September 45F(2) and 45P of the Public
Gatherings) (North of 2020) cols 1-14* Health (Control of Disease)
England) (Amendment) 25.09.2020 HL Deb (25 Act 1984 in accordance with
(No 2) Regulations 2020 September 2020) section 45R
(SI 2020/865) vol 805 cols 2005-
2028*
37 Health Protection 25.08.2020 25.08.2020 26.08.2020 21.09.2020 DLC Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Restrictions) (21 September 45F(2) and 45P of the Public
(North of England) 2020) cols 1-14* Health (Control of Disease)
(Amendment) Regulations 25.09.2020 HL Deb (25 Act 1984 in accordance with
2020 (SI 2020/897) September 2020) section 45R
vol 805 cols 2005-
2028*
38 Health Protection 02.09.2020 02.09.2020 02.09.2020 21.09.2020 DLC (21 Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Restrictions) September 2020) 45F(2) and 45P of the Public
(North of England) cols 1-14* Health (Control of Disease)
(Amendment) (No 2) 25.09.2020 HL Deb (25 Act 1984 in accordance with
Regulations 2020 (SI 2020/ September 2020) section 45R
931) vol 805 cols 2005-
2028*
39 Health Protection 28.08.2020 29.08.2020 01.09.2020 25.09.2020 HL Deb (25 Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Restrictions) September 2020) 45F(2) and 45P of the Public
(Greencore) Regulations vol 805 cols 2030- Health (Control of Disease)
2020 (SI 2020/921) 2040 Act 1984 in accordance with
section 45R
40 Draft Apprenticeships 14.10.2020 10.09.2020 15.10.2020 30.09.2020 DLC (30 Sections A1(4) and (5), 1(5)
(Alternative English September 2020) and 262(3)(a) of the
Completion Conditions and cols 1-12 Apprenticeships, Skills,

Miscellaneous Provisions)

(Amendment) (Coronavirus)

Regulations 2020 (SI 2020/
1120)

Children and Learning Act
2009
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41 Health Protection 14.09.2020 14.09.2020 15.09.2020 05.10.2020 DLC (5 October Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Restrictions) 2020) cols 1-10 45F(2) and 45P of the Public
(Birmingham, Sandwell and Health (Control of Disease)
Solihull) Regulations 2020 Act 1984 in accordance with

(SI 2020/988) section 45R

42 Health Protection 13.09.2020 14.09.2020 14.09.2020 06.10.2020 HL Deb (6 October Sections 45C(1), (3)(c), (4)(d),

(Coronavirus, Restrictions) 2020) vol 806 cols 45F(2) and 45P of the Public

(No 2) (England) 523-545 Health (Control of Disease)
(Amendment) (No 4) Act 1984 in accordance with
Regulations 2020 (SI 2020/ section 45R
986)

43 Health Protection 17.09.2020 17.09.2020 18.09.2020, except 07.10.2020 HL Deb (7 October Sections 45C(1), (3)(c), (4)(d),

(Coronavirus, Collection of regulations 4 (but 2020) vol 806 cols 45F(2) and 45P of the Public
Contact Details etc and only insofar as it 647-667 Health (Control of Disease)
Related Requirements) defined a QR Code), 13.10.2020 HC Deb (13 Act 1984 in accordance with

Regulations 2020 (SI 2020/ 6, 7(3), 8(4), and 17(1) October 2020) vol section 45R

1005) (a) which came into 682 cols 193-257*
force on 24
September 2020

44 Health Protection 26.09.2020 28.09.2020 28.09.2020 09.10.2020 HL Deb (9 October Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Restrictions) 2020) vol 806 cols 45F(2) and 45P of the Public
(Obligations of 813-835* Health (Control of Disease)
Undertakings) (England) 13.10.2020 HC Deb (13 Act 1984 in accordance with

(Amendment) Regulations October 2020) vol section 45R

2020 (SI 2020/1046) 682 cols 193-257*

45 Health Protection 17.09.2020 17.09.2020 18.09.2020 09.10.2020 HL Deb (9 October Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Restrictions) 2020) vol 806 cols 45F(2) and 45P of the Public
(Obligations of Hospitality 813-835* Health (Control of Disease)

Undertakings) (England) 13.10.2020 HC Deb (13 Act 1984 in accordance with

Regulations 2020 (SI 2020/ October 2020) vol section 45R

1008) 682 cols 193-257*
46 Health Protection 22.09.2020 22.09.2020 23.09.2020 09.10.2020 HL Deb (12 Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Wearing of October 2020) vol 45F(2) and 45P of the Public
Face Coverings in a Relevant 806 cols 909- Health (Control of Disease)
Place and on Public 927** Act 1984 in accordance with

Transport) (England)
(Amendment) (No 2)
Regulations 2020
(SI 2020/1021)

section 45R

(Continued)
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Table A. (Continued.)

Laid before Hansard
No Regulations (SI Number) Made Parliament Came into force Debated references Parent Act
47 Health Protection 23.09.2020 23.09.2020 24.09.2020 12.10.2020 HL Deb Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Wearing of Face (12 October 2020) 45F(2) and 45P of the Public
Coverings in a Relevant Place vol 806 cols Health (Control of Disease)
and on Public Transport) 909-927** Act 1984 in accordance with
(England) (Amendment) (No section 45R
3) Regulations 2020 (SI 2020/
1026)
48 Health Protection 23.09.2020 24.09.2020 24.09.2020 12.10.2020 HL Deb Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Wearing of (12 October 2020) 45F(2) and 45P of the Public
Face Coverings in a Relevant vol 806 cols Health (Control of Disease)
Place) (England) 909-927** Act 1984 in accordance with
(Amendment) (No 3) section 45R
Regulations 2020 (SI 2020/
1028)
49 Health Protection 17.09.2020 17.09.2020 18.09.2020 12.10.2020 HL Deb Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Restrictions) (12 October 2020) 45F(2) and 45P of the Public
(North East of England) vol 806 cols Health (Control of Disease)
Regulations 2020 (SI 2020/ 885-908** Act 1984 in accordance with
1010) section 45R
50 Health Protection 17.09.2020 18.09.2020 18.09.2020 12.10.2020 HL Deb Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Restrictions) (12 October 2020) 45F(2) and 45P of the Public
(North East of England) vol 806 cols Health (Control of Disease)
(Amendment) Regulations 885-908** Act 1984 in accordance with
2020 (SI 2020/1012) section 45R
51 Health Protection 21.09.2020 22.09.2020 22.09.2020 12.10.2020 HL Deb Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Restrictions) (12 October 2020) 45F(2) and 45P of the Public
(Protected Areas and Linked vol 806 cols Health (Control of Disease)
Childcare Households) 885-908** Act 1984 in accordance with
(Amendment) Regulations section 45R
2020 (SI 2020/1019)
52 Health Protection 12.10.2020 12.10.2020 14.10.2020 13.10.2020 HC Deb Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Local Covid-19 (13 October 2020) 45F(2) and 45P of the Public
Alert Level) (Very High) vol 682 cols Health (Control of Disease)
(England) Regulations 2020 193-257* Act 1984 in accordance with

(SI 2020/1105)

section 45R
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53 Health Protection 12.10.2020 12.10.2020 14.10.2020 13.10.2020 HC Deb Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Local Covid-19 (13 October 2020) 45F(2) and 45P of the Public
Alert Level) (High) (England) vol 682 cols Health (Control of Disease)
Regulations 2020 (SI 2020/ 193-257* Act 1984 in accordance with
1104) section 45R
54 Health Protection 23.09.2020 24.09.2020 24.09.2020, except 13.10.2020 HC Deb Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Restrictions) regulations 2(4)(a)(ii), (13 October 2020) 45F(2) and 45P of the Public
(No 2) (England) (iii) and (iv) and (b) vol 682 cols Health (Control of Disease)
(Amendment) (No 5) which came into 193-257* Act 1984 in accordance with
Regulations 2020 (SI 2020/ force on 28 20.10.2020 HL Deb section 45R
1029) September (20 October 2020)
vol 806 cols
1436-1459*
55 Health Protection 12.10.2020 12.10.2020 14.10.2020 14.10.2020 HC Deb (13 Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Local COVID-19 October 2020) vol 45F(2) and 45P of the Public
Alert Level) (Medium) 682 cols 193-257* Health (Control of Disease)
(England) Regulations 2020 Act 1984 in accordance with
(SI 2020/1103) section 45R
56 Corporate Insolvency and 23.09.2020 24.09.2020 29.09.2020 19.10.2020 DLC (19 October Section 20(1)(c) of, and
Governance Act 2020 2020) cols 1-8 paragraph 2(2)(b) of Schedule
(Coronavirus) (Extension of 27.10.2020 HL Deb 14 to, the Corporate
the Relevant Period) (27 October 2020) Insolvency and Governance
Regulations 2020 (SI 2020/ vol 807 cols Act 2020
1031) 100GC-111GC
57 Health Protection 27.09.2020 28.09.2020 28.09.2020 19.10.2020 DLC (19 October Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Restrictions) 2020) cols 1-26 45F(2) and 45P of the Public
(Self-Isolation) (England) 22.10.2020 HL Deb (22 Health (Control of Disease)
Regulations 2020 (SI 2020/ October 2020) vol Act 1984 in accordance with
1045) 806 cols 1658- section 45R
1677
58 Health Protection 29.09.2020 30.09.2020 30.09.2020 19.10.2020 DLC (19 October Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Restrictions) 2020) cols 1-26 45F(2) and 45P of the Public
(North Of England, North 20.10.2020 HL Deb (20 Health (Control of Disease)
East And North West Of October 2020) vol Act 1984 in accordance with
England And Obligations Of 806 col 1436- section 45R
Undertakings (England) Etc) 1459*
(Amendment) Regulations
2020 (SI 2020/1057)
(Continued)
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Laid before Hansard
No Regulations (SI Number) Made Parliament Came into force Debated references Parent Act
59 Draft Higher Education (Fee 24.11.2020 28.09.2020 25.11.2020 20.10.2020 DLC (20 October Section 119(5)(a) and (b) of,
Limits and Student Support) 2020) cols 1-6 and paragraphs 2(5) and (11),
(England) (Coronavirus) 29.10.2020 HL Deb (29 3(4) and (10) and 4 of
(Revocation) Regulations October 2020) vol Schedule 2 to, the Higher
2020 (SI 2020/1341) 807 cols 199GC- Education and Research Act
210GC 2017, and sections 22(1), (2)(b)
and 42(6) of the Teaching and
Higher Education Act 1998
60 Health Protection 03.11.2020 03.11.2020 05.11.2020 04.11.2020 HL Deb Sections 45C(1), (3)(c), (4)(d),
(Coronavirus) (Restrictions) (4 November 45F(2) and 45P of the Public
(England) (No 4) Regulations 2020) vol 807 cols Health (Control of Disease)
2020 (SI 2020/1200) 740-795 Act 1984 in accordance with
section 45R
61 Coronavirus Regulations: n/a n/a n/a 05.11.2020 HC Deb n/a
Assisted Deaths Abroad* (5 November
2020) vol 683 cols
475-482
62 Draft Coronavirus Act 2020 08.12.2020 21.10.2020 09.12.2020 18.11.2020 DLC (18 November Sections 90(1) and (5) of the
(Expiry of Mental Health 2020) cols 1-10 Coronavirus Act 2020
Provisions) (England and 25.11.2020 HL Deb (25
Wales) Regulations 2020 November 2020)
(SI 2020/1467) vol 808 cols 8GC-
23GC
63 Draft Business and Planning 14.12.2020 02.11.2020 15.12.2020 24.11.2020 DLC (24 November Section 21(3) of the Business
Act 2020 (London Spatial 2020) cols 1-6 and Planning Act 2020
Development Strategy) 25.11.2020 HL Deb (25
(Coronavirus) (Amendment) November 2020)
Regulations 2020 (SI 2020/ vol 808 cols 34GC-
1529) 36GC
64 Health Protection 30.11.2020 30.11.2020 02.12.2020 01.12.2020 HL Deb (1 Sections 45C(1), (3)(c), (4)(d),

(Coronavirus, Restrictions)
(All Tiers) (England)
Regulations 2020 (SI 2020/
1374)

December 2020)
vol 808 cols 677-
724*

45F(2) and 45P of the Public

Health (Control of Disease)

Act 1984 in accordance with
section 45R
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65 Health Protection 30.11.2020 30.11.2020 02.12.2020 01.12.2020 HL Deb (1 Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Restrictions) December 2020) 45F(2) and 45P of the Public
(Local Authority vol 808 cols 677- Health (Control of Disease)
Enforcement Powers and 724 Act 1984 in accordance with
Amendment) (England) section 45R
Regulations 2020 (SI 2020/
1375)
66 Public Health (Coronavirus) 13.11.2020 16.11.2020 17.11.2020 07.12.2020 DLC (7 December Sections 45C(1), (3)(c), (4)(d),
(Protection from Eviction 2020) cols 1-8 45F(2) and 45P of the Public
and Taking Control of HL Deb (8 Health (Control of Disease)
Goods) (England) December 2020) Act 1984 in accordance with
Regulations 2020 (SI 2020/ vol 808 cols 1140- section 45R
1290) 1155
67 Draft Health and Social Care 16.12.2020 23.11.2020 17.12.2020 10.12.2020 DLC (10 December Sections 8(1) and 161 of the
Act 2008 (Regulated 2020) cols 1-8* Health and Social Care Act
Activities) (Amendment) HL Deb (10 2008
(Coronavirus) (No 2) December 2020)
Regulations 2020 (SI 2020/ vol 808 cols
1550) 359GC-371GC*
68 Draft Health Protection 16.12.2020 25.11.2020 17.12.2020 10.12.2020 DLC (10 December Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Testing 2020) cols 1-8* 45F(2) and 45P of the Public
Requirements and HL Deb (10 Health (Control of Disease)
Standards) (England) December 2020) Act 1984 in accordance with
Regulations 2020 (SI 2020/ vol 808 cols section 45R
1549) 359GC-372GC*
69 Corporate Insolvency and 26.11.2020 25.11.2020 26.11.2020 14.12.2020 DLC (14 December Section 20(1)(c) of, and
Governance Act 2020 2020) cols 18- paragraph 2(2)(b) of Schedule
(Coronavirus) (Suspension of HL Deb (17 14 to, the Corporate
Liability for Wrongful December 2020) Insolvency and Governance
Trading and Extension of the vol 808 cols Act 2020
Relevant Period) Regulations 1756-1764
2020 (SI 2020/1349)
70 Health Protection 17.12.2020 17.12.2020 19.12.2020 30.12.2020 HL Deb Sections 45C(1), (3)(c), (4)(d),

(Coronavirus, Restrictions)
(All Tiers) (England)
(Amendment) (No 2)

Regulations 2020 (SI 2020/

1572)

(30 December
2020) vol 808 cols
1783-1804**

45F(2) and 45P of the Public

Health (Control of Disease)

Act 1984 in accordance with
section 45R
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Table A. (Continued.)

Laid before Hansard
No Regulations (SI Number) Made Parliament Came into force Debated references Parent Act
71 Health Protection 20.12.2020 21.12.2020 20.12.2020 30.12.2020 HL Deb Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Restrictions) Came into (30 December 45F(2) and 45P of the Public
(All Tiers and Obligations of force before 2020) vol 808 cols Health (Control of Disease)
Undertakings) (England) laid 1783-1804** Act 1984 in accordance with
(Amendment) Regulations section 45R
2020 (SI 2020/1611)
72 Health Protection 24.12.2020 29.12.2020 26.12.2020 30.12.2020 HL Deb Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Restrictions) Came into (30 December 45F(2) and 45P of the Public
(All Tiers) (England) force before 2020) vol 808 cols Health (Control of Disease)
(Amendment) (No 3) laid 1783-1805** Act 1984 in accordance with
Regulations 2020 (SI 2020/ section 45R
1646)
73 Health Protection 30.12.2020 30.12.2020 31.12.2020 07.01.2021 HL Deb (7 January Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Restrictions) 2021) vol 809 cols 45F(2) and 45P of the Public
(All Tiers) (England) 291-346** Health (Control of Disease)
(Amendment) (No 4) 25.01.2021 DLC (25 January Act 1984 in accordance with
Regulations 2020 (SI 2020/ 2021) cols 1-12 section 45R
1654)
74 Health Protection 14.12.2020 14.12.2020 16.12.2020 07.01.2021 HL Deb (7 January Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Restrictions) 2021) vol 809 cols 45F(2) and 45P of the Public
(All Tiers) (England) 291-345** Health (Control of Disease)
(Amendment) Regulations Act 1984 in accordance with
2020 (SI 2020/1533) section 45R
75 Health Protection 11.12.2020 11.12.2020 14.12.2020 07.01.2021 HL Deb (7 January Sections 45C(1), (3)(c), (4)(d),
(Coronavirus, Restrictions) 2021) vol 809 cols 45F(2) and 45P of the Public
(Self-Isolation and Linked 291-345 ** Health (Control of Disease)
Households) (England) Act 1984 in accordance with
Regulations 2020 (SI 2020/ section 45R
1518)
76 Health Protection 05.01.2021 05.01.2021 06.01.2021 07.01.2021 HL Deb (7 January Sections 45C(1), (3)(c), (4)(d),

(Coronavirus, Restrictions)
(No 3) and (All Tiers)
(England) (Amendment)
Regulations 2021 (SI 2021/8)

2021) vol 809 cols
291-345 **

45F(2) and 45P of the Public

Health (Control of Disease)

Act 1984 in accordance with
section 45R
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7 Corporate Insolvency and 08.12.2020 09.12.2020 31.12.2020 11.01.2021 DLC (11 January Section 41(1)(b) of the
Governance Act 2020 2021) cols 1-6 Corporate Insolvency and
(Coronavirus) (Extension of HL Deb (19 Governance Act 2020
the Relevant Period) (No 2) January 2021) vol
Regulations 2020 (SI 2020/ 809 cols 1GC-
1483) 12GC
78 Public Health (Coronavirus) 07.01.2021 08.01.2021 11.01.2021 26.01.2021 DLC (26 January Sections 45C(1), (2), (3)(c) and
(Protection from Eviction) 2021) cols 1-8 45P of the Public Health
(England) Regulations 2021 HL Deb (2 (Control of Disease) Act 1984
(Sl 2021/15) February 2021) vol in accordance with section
809 cols 2034~ 45R
2057
79 Health Protection 28.01.2021 29.01.2021 29.01.2021 08.02.2021 DLC (8 February Sections 45C(1), (3)(c) and (4)
(Coronavirus, Restrictions) 2021) cols 1-22 (d), 45F(2) and 45P of the
(All Tiers) (England) HL Deb (8 Public Health (Control of
(Amendment) Regulations February 2021) vol Disease) Act 1984 in
2021 (SI 2021/53) 810 cols 25 GC- accordance with section 45R
48GC
80 Health Protection 28.01.2021 29.01.2021 29.01.2021 08.02.2021 DLC (8 February Sections 45C(1), (3)(c) and (4)
(Coronavirus, Restrictions) 2021) cols 1-22 (d), 45F(2) and 45P of the
(All Tiers and Self-Isolation) 01.03.2021 HL Deb (1 March Public Health (Control of
(England) (Amendment) 2021) vol 810 cols Disease) Act 1984 in
Regulations 2021 (SI 2021/ 1022-1041 accordance with section 45R
97)
81 Public Health (Coronavirus) 17.02.2021 19.02.2021 22.02.2021 09.03.2021 DLC (9 March Sections 45C(1), (3)(c) and (4)

(Protection from Eviction)
(England) (No 2) Regulations
2021 (SI 2021/164)

2021) cols 1-10

(d), 45F(2) and 45P of the
Public Health (Control of
Disease) Act 1984 in
accordance with section 45R

'What was debated here was the prospect of regulations related to assisted dying during Covid, however no specific ones had been drafted.

Symbols and acronyms
DLC House of Commons’ Delegated Legislation Committee
HL House of Lords

HC House of Commons

GC Grand Committee of the House of Lords
* Indicates that the regulation was subject to a ‘bundle debate’, in which multiple regulations were debated at the same time, with those regulations being explicitly referred to

** Indicates that the regulations have been subject to an ‘umbrella debate’, which is a parliamentary debate on the general topic of the regulations without necessarily explicitly referring to the regulations

specifically
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Table B. Number of parliamentary debates and forum

House Number
House of Commons 2
Delegated Legislation Committee 31
House of Lords 35
Total 68

Table C. Single SI debate or bundle debate

Type of debate Number
On a single SI 47
On a bundle of SIs 17
Umbrella debate 4

Table D. Type of SI debated

Procedure Number
Draft SIs/Affirmative and Super Affirmative 10
Made Affirmative under PHA 1984 65
Made Affirmative under other legislation 2
Negative 2
Made Negative 1
Policy debate in prospective regulations 1
Total 81

List A: Breakdown of debates per House

House of Commons

HC Deb (13 October 2020) vol 682 cols 193-257 (debate on a bundle of 7 SIs)
HC Deb (5 November 2020) vol 683 cols 475-482

Delegated Legislation Committee

DLC (9 March 2020) cols 1-8

DLC (10 June 2020) cols 1-14

DLC (29 June 2020) cols 1-8

DLC (1 July 2020) cols 1-8

DLC (6 July 2020) cols 1-10

DLC (14 July 2020) cols 1-6

DLC (16 July 2020) cols 1-14

DLC (16 July 2020) cols 1-16

DLC (20 July 2020) cols 1-10

DLC (14 September 2020) cols 1-10

DLC (21 September 2020) cols 1-14 (debate on a bundle of 5 SIs)
DLC (21 September 2020) cols 1-24 (debate on a bundle of 3 SIs)
DLC (21 September 2020) cols 1-16 (debate on a bundle of 4 SIs)
DLC (21 September 2020) cols 1-14 (debate on a bundle of 2 SIs)
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DLC (22 September 2020) cols 1-14

DLC (29 September 2020) cols 1-10

DLC (30 September 2020) cols 1-12

DLC (5 October 2020) cols 1-10

DLC (19 October 2020) cols 1-8

DLC (19 October 2020) cols 1-26 (debate on a bundle of 2 SIs)

DLC (20 October 2020) cols 1-6

DLC (18 November 2020) cols 1-10

DLC (24 November 2020) cols 1-6

DLC (7 December 2020) cols 1-8

DLC (10 December 2020) cols 1-8 (debate on a bundle of 2 Sls)

DLC (14 December 2020) cols 1-8

DLC (11 January 2021) cols 1-6

DLC (25 January 2021) cols 1-12

DLC (26 January 2021) cols 1-8

DLC (8 February 2021) cols 1-22 (debate on a bundle of 2 SIs)

DLC (9 March 2021) cols 1-10

House of Lords

HL Deb (12 May 2020) vol 803 cols 596-619 (debate on a bundle of 2 SIs)

HL Deb (13 May 2020) vol 803 cols 690-709

HL Deb (25 June 2020) vol 804 cols 393-413 (debate on a bundle of 2 SIs)

HL Deb (2 July 2020) vol 804 cols 822-836

HL Deb (2 July 2020) vol 804 cols 848-872

HL Deb (2 July 2020) vol 804 cols 836-847

HL Deb (3 September 2020) vol 805 cols 466-488

HL Deb (10 September 2020) vol 805 cols 940-959

HL Deb (18 September 2020) vol 805 cols 1543-1565 (debate on a bundle of 3s SIs)
HL Deb (18 September 2020) vol 805 cols 1566-1588 (debate on a bundle of 4 SIs)
HL Deb (25 September 2020) vol 805 cols 2005-2028 (debate on a bundle of 6 SIs)
HL Deb (25 September 2020) vol 805 cols 2030-2040

HL Deb (29 September 2020) vol 806 cols 137-150

HL Deb (6 October 2020) vol 806 cols 523-545

HL Deb (7 October 2020) vol 806 cols 647-667

HL Deb (9 October 2020) vol 806 cols 813-835 (debate on a bundle of 2 SIs)

HL Deb (12 October 2020) vol 806 cols 885-908 (umbrella debate covering 3 SIs)
HL Deb (12 October 2020) vol 806 cols 909-927 (umbrella debate covering of 3 SIs)
HL Deb (20 October 2020) vol 806 cols 1436-1459 (debate on a bundle of 2 SIs)
HL Deb (22 October 2020) vol 806 cols 1658-1677

HL Deb (27 October 2020) vol 807 cols 100GC-111GC

HL Deb (29 October 2020) vol 807 cols 199GC-210GC

HL Deb (4 November 2020) vol 807 cols 740-795

HL Deb (25 November 2020) vol 808 cols 8GC-23GC

HL Deb (25 November 2020) vol 808 cols 34GC-36GC

HL Deb (1 December 2020) vol 808 cols 677-724 (debate on a bundle of 2 Sls)
HL Deb (8 December 2020) vol 808 cols 1140-1155

HL Deb (10 December 2020) vol 808 cols 359GC-371GC (debate on a bundle of 2 SIs)
HL Deb (17 December 2020) vol 808 cols 1756-1764

HL Deb (30 December 2020) vol 808 cols 1783-1804 (umbrella debate covering 3 SIs)
HL Deb (7 January 2021) vol 809 cols 291-346 (umbrella debate covering 4 Sls)
HL Deb (19 January 2021) vol 809 cols 1GC-12GC

HL Deb (2 February 2021) vol 809 cols 2034-2057

HL Deb (8 February 2021) vol 810 cols 25 GC-48GC

HL Deb (1 March 2021) vol 810 cols 1022-1041
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